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ADMISSIBILITY OF EVIDENCE FROM COMPELLED MENTAL EXAMINATIONS:
- MRE 302 ARD BEYOND

by Captain Lawrence D. Kert

ABSTRALT: This thesis examines the origin, history, and operation of Military Rule of
Evidence 302, Privilege Concerning Mental Examination of an Accused. The Rule and
its case law {5 analyzed in comparison to federal civilian law and model standards
promulgated by the American Bar Association.  This thesis concludes by
recommending several changes ifn the Rule.
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ADMISSIBILITY OF EVIDENCE FROM COMPELLED MENTAL
- ETAMINATIONS: MRE 302 AND BEYOND

Captain Lawretice D. Kerr¥

1am sware that today the insanity defense is not at ll popular. Its
purposes, its prevalence, and its cohsequences are poorly
understood. We must be mindful, however, that the insanity
Jefense is integral to the moral foundation of the ¢riminal law. Ve
cannot ignore our obligation to assure that the defense is
administered fairly, that the inquiries conducted are thorough,
that the data is scrutinized, and that the rights of thase who assett
the defenise are guarded zealously. 1/

|I. INTRODUCTION.

Insanity is a defense to any charge. 2/ Current military law 3/ and rule 4/
place the burden of proof on the accused to prove the defense by clear and
convincing evidence. By its very nature, the defense poses difficult questions. 5/
Unfortunately, the formulation of a substantive standard for the insanity defense
does not solve all of the problems. The procedure by which the insanity defense

iz administered, both before and during a trial, raises serious constitutional issues
that many lawyers may find more perplexing than the substance of the Jefense
itself 6/

One of these problems arises when the trial counsel attempts to introduce
evidence from & compelled mental exsmination or “sanity board.” A sanity board
is often necessary in a ¢ase in which the accused intends to introdwee expert
testimony on his mental condition because it usually provides the only source of
expert testimony available to the government to rebut the accused’s expert. 7/
Accordingly, an accused can be compelled to submit to & sanity board as a
condition precedent to presenting expert testimony. 8/

The primary concern of both military and civilian compelled mental




examinations was that, after requiring the accused to be interviewed by a
government expert, the prosecution would use the accused’s statements to prove
the sctus reus 97 of the offense instead of his mental state. 10/ As as will be
discussed later, 11/ there is now doubt whether such a practical or ¢constitutional
distinction c¢an be made.

Although military and civilian courts have cited various justifications for
comapelled mental examinations, there is a tremendous “tension” 12/ between the
the government's practical need 13/ to have the accused examined by a
government expert and the accused’s right to be free from self-incrimination.
14/ And because both mititary 15/ and civilian 16/ courts have consistently held
that an accused does not have the right have his ¢counsel present at such an
examination, the accused's right 10 the assistance of counsel 17/ is also implicated.

Military Rule of Evidence 302, Privilege Concerning Mental Examination of
an Accused [MRE 302] is the military's solution to balancing the needs of the
government against the rights of the accused. This article examines the origin
and operation of MRE 302 and its counterpart, Rule for Court-Martial 706[RCM 706]
annd compares MRE 302 to the federal law and standards recently proposed by the
American Bar Associationn. This article also proposes answers 10 some of MRE 302's
more difficult questions. 18/

II. CASE LAY ORIGINS OF MRE 302.
A. Early Case Law.

Earlier versions of the Manual for Courts-Martial provided that anh accused
whose sanity appeared in question must be referred 1o a sanity board. 19/ No
privilege has ever been attached to ¢communications between the accused and a
military psychotherapist. 20/ Accordingly, the government could compel an
accused to answer incriminating questions by a sanity board expert and then
introduce those statements against the accused at trial. The only issue was
whether the accused had been properly advised of his rights under Article 31(b).
Uniform Code of Military Justice[UCM]] 21/




For example, in Zufted Stares v, Wimberiey 22/ the accused was
charged with premeditated murder for fatally stabbing a forty-one vear old
German gasthaus proprietress. Before trial, the defense counsel requested 23/ a
sanity board, which came to the conclusion that the accused was sane at the time
of the offense. The government's main withess in its case-in-chief wes the
examining military psychiatrist. While testifving to the jury. the psychiatrist
related statements concerning the offense that the accused had made at the sanity
board. The defense objected to the testimony alleging that the psychiatrist had
defectively paraphrased Article 31 warnings to the accused. The motion was
denied and the accused was eventually sentenced to death. 24/

Dn appeal before the Court of Military Appeals, appellate defense counsel
enlarged the scope of the trial defense counsel’s initial objection. The defense
argued that the psychiatrist should not have been able to testif'y about statements
made by the accused since the ac¢cused had been forced to undergoe the
exemination. The defense urged the court to adopt the rationale of 18 USC. § 4244,
which extended a form of limited testimonial immunity to all statements made by a
defendant at a court-ordered mental examination. 25/ After holding that the
accused’s Article 31 warnings had been complete, the court declined to apply
£4244 and further stated that there were volid reasons for the military's refusal to
adopt any form of doctor-patient privilege. 26/ Although much of Wrimberiey
would be vitiated by later case law and. ultimately, MRE 302, the decision has
never been expressly overruled. 27/

B. The Fgddidge Rule

Three vears after the ¥imberleyr decision, the Court of Military Appeals
faced related problems in the seminal case of Fuited States v. Babbidee 28/
The accused, charged with making a threat by telephone, retained a private
psychiatrist who planned to testif'y that the accused was temporarily insane at the
time of the offense. The trial counsel learned of this so he attempted to have the
accused examined by a sanity board. The accused, following the advice of his
defenise counsel (who was most likely aware of the i bersi-decision), refused




to cooperate at the sanity board. 29/

At trial, after the governiment rested its ¢age, the defense announced that its
first witness would be the accused's ¢ivilian psychiatrist. The trial ¢ounsel
objected to the psychiatrist's testimnony arguing that since the accused had
refused to cooperate at the sanity board, it would be utifair for the government
not to be able to rebut the defense's psychiatrist with a government psychiatrist,
The trial counsel then proposed that if the accused would cooperate at a
government sanity board, he would introduce only the board's conclusory medical
opinion, i.e., no actual statenents. The triad counsel's motion was granted and the
court recessed for a sanity board. 30/

At the sanity board, the accused was not administered Article 31 warnings since
no statements would be used at trisl. Eventually, the government introduced a
written stipulation stating the sanity board's conclusory opinion that the accused
was sane at the time of the threat. 31/

On appeal of his conviction, the accused contended that the military judge’s
ruling requiring him to cooperate at the sanity board as a condition precedent to
the admission his psychiatrist’s testimony violated Article 31 regardless of the
fact that no actual statements were admitted. The Court of Military Appeals
affirmed the conviction holding that. "[when the accused opened his mind to a
psychiatrist in an attempt to prove temporary inssnity, his mind was opened for a
sanity examination by the Government. His action constitwted a guglifiec
waf e of his right to silence under Article 31." 32/

In reaching its conclusion, the Babbidgs court re-examined the former
84244. The court borrowed two theories from federal case law which had
interpreted that statute. First, because the government must provide the
defendant with psychiatric services and the governimment has the turden of
proving his sanity, a common sense spplication of the fifth amendment permits
the government to rebut the defense with its own psychiatric evidence. 33/
Second, admission of conclusory opinions derived from a government mental
examinations is distinguishable under the fifth amendment from the admission of
statements, even if those statements form the bases of those opinions. 34/

In dissent, Judge Ferguson argued that the protections of Article 31 wers




broader than those of the fifth amendment. 35/ He also questionhed, as had
numerous commentators 36/ and as would some federal civilian courts, 37/
whether the admission of any evidence derived from compelled psychiatric
examinations

violated the fifth smendment. Febbsdee a wotershed opinion in the
development of MRE 302, was the Court of Military Appeals’ first attempt to
resolve the Hobson's choice an accused faces when he asserts the insanity
defense. 38/

C. Other Cages Having an Impact on the Development of MRE
302

In Jnired Srares v. Wilson, 39/ the accused was charged with the
premeditated mutder of his wife. After the Article 32, UCM], investigation, the
accused was taken to an Army hospital for a sanity board. Upon advise from his
defense counsel, he refused to submit to psychological testing or answer
questions concerning the offense. Instead, he only answered questions about his
background and current events. Based on this sparse information and his
medical records, the sanity board came to the conclusion that the accused was
sane at the time of the offense. 40/ '

Two prominent German psychiatrists retained by the accused testified at trial
that he was insane. The German psychiatrists related several statements that the
accused had made to them that supported their opinions. In rebuttal, the
government ¢alled the the chief military psychiatrist who had examined the
accused at the sanity board. Before testifving, the military psychiatrist reviewed
the part of the trial transcript that contained statements made to the German
psychiatrists. The military psychiatrist then used the the accused's statements in
the transcript to support his opinion that the accused had been sane. 41/

The saccused contended on appeal of his conviction that the military
psychiatrist’s testimony was improperly admitted for two reasons. First, even




- though the accused only mede statements about his background and current
events at the sanity board, he had not been advised of his right to counsel. 42/
Second, the statements the accused made to the German psychiatrists which were
contained in the trial transcript and related through the military psychiatrist
were "fruits of the poisontuus tree” and violated article 31. 43/

The Court of Military Appeals rejected both contentions and upheld the
convictionn. The court first reaffirmed Fadbidee s distinction between the
impermissible use of actual statements and the permissible use of conclusory
medical opinicons. 44/ But, unlike Babbsdes which addressed only Article 31 and
the fifth amendment, the ¥//soz court wenton to hold that the statement versus
medical conclusion dichotomy was valid even though the accused was not advised
of his right to counsel. The court also rejected the notion thet the statements
made to the German psychiatrists were indirectly collected and admitted in
violation of article 31. 45/ W¥ilson is significant because it addressed sixth
amendment issues not present in Fadbidee 46/

One vear after the Baddidge and Wiison opinions, the Court of Military
Appeals enforced the prohibition against the use of unwarned statements made at
a sanity board. In Unsited States v. White. 41/ the accused was charged with
murdering his friend at anightclub. The accused asserted the insanity defense at
trial and testified that he did not remember shooting the victim. In rebuttal, the
government ¢alled the military psychiatrist who had examined the accused at a
sanity board. The psychiatrist initially stated his medical opinion that the accused
had been sane. The defense counsel cross-examined the psychiatrist but did not
make reference to any statements. The peychiatrist testified on redirect that the
accused had s7azed 1o him that he did remember the shooting. The trial ¢counsel
efaphasized the accused’s inconsistent statements to the jury during his final
argument. The jury then ¢onvicted the accused of premeditated murder. 48/

The court reversed the conviction holding that the admission of the accused’s
unwarned actual statements to the psychiatrist were improperly admitted because
the accuszed had not been warned of his right to counsel. 49/ The ¥Asz7eopinion
is significant because it solidified the notion that the Zaddsdee rule was
qualified waiver that pertained only to medical conclusions. 50/




Although Sabbides is utidoubtedly the premiere case in the dJevelopment of
MEE 502, one issue not addressed by Babbidee is the sanity board procedure.
Because of the Fimbersi rule, defense counsel in the early cases were not only
worried that the sanity board experts would relate the accused’s statements &t
trial; they were slso concernied that those statements would be used to either
discover additional evidenice or to form the basis for a later prosecution. Jnrfzed
Starer v. Jehnsonr 517 wes first time the Court of Military Appeals addressed the
pretrial disclosure of statements made at a sanity board.

In Jjohnson the accused wes charged with premeditated murder. As in
Wilson, the accused's defense counsel advizsed him not to cooperate at the sanity
board. After the military judge denied the defense’s request for a government
funded civilian psvchiatrist, the defense requested a sanity board without an
Article 31 rights warning so that the accused's statements would be itnadmissible
at trial. 52/ The military judge was sympathetic to the defense counsel’s concern
that the sanity board report might be used by the government to discover
additional evidenice, so the judge issued a three part protective order designed 1o
prevent premature release of the report. 53/ The judge further ordered that the
trial ¢ounsel would get only the bare conclusory opinions of the board.34/
Although Jjeknson s actual holding only addressed whether an accused has the
right 10 have the government pay for a civilian defense psychiatrist, the opinion
is significant because the court commended the judge's actions and most of his
order would become codified in RCM 706. 55/

The 1ast significant case to have an impact on the formulation of MRE 302 is
Jrfred States v. Frederick 56/ The accused was charged with premeditated
murder. Before trial, the military judge ordered a sanity board with the following
conditions: 1) Article 31 warnings were to be given; 57/ 2) the defense counsel
would be present at the sanity board; 58/ and, 3} the trial counsel would not be
given a copy of the report. 59/

The sanity board report turned out to be inconclusive, so the military judge
ordered another sanity board over the objection of the defense counsel. £0/ The
judge further ruled that "if the defense called a psychiatrist as a defense withess,
the Government would be given access 10 any psychiatric reports the witness may




have previously prepared."6l/

At triad, the defense called two of the psychiatrists from the first sanity board.
They related several statements made by the accused at the sanity board which
supported their conclusion that the accused had been insane. The trial counsel
scked then one question oh c¢ross-exsdnination relating to the accused's
statemnents. The trial counsel eventually called a military pevchiatrist from the
second sanity board, who related only his medical opinion: that the accused had
been sane. 62/

On appeal of the accused's conviction, appellate defense counsel established
that the record failed to show that the first sanity board psychiatrists had warned
the sccused of his Article 31 rights as had been ordered by the militat'y judge. The
defense contended that, although the Babbfdes rule permitted the admission of
the second sanity board's medical opiniions, the admission of the accused’s
staternents to the first sanity board violated Article 31. 63/ '

The court rejected the defense's argument holding that by eliciting the
accused’s statements on direct examination the defense counsel consented to the
admission of the additional statements brought out by the trial counsel’s
cross-examination. 64/ Frederick £ holding that a defense counsel may open
the door to the admission of actusl statements made by the accused to a sanity
boarrd became the last major partof MR.E. 502.

D. Conclugion

After Fredersick, the following six building dlocks of MRE 302 were in
place: 1) there is no general psychotherapist-patient privilege in the military;
65/ 2) the government ¢an force an accused to submit to a sanity bosrd as a
condition precedent to asserting the insanity defense through the use expert
testitaony; 66/ 3) an accused does not have a right to the presence of counsel st a
sanity board; 677 4) the govertiment cannot use the sanity board report to
discover additional evidence or form the basis for a later prosecution; 68/ 5) the
aszertion of the insanity defense through expert testimony is a qualified waiver to
Article 31 and permits the government 10 introduce, &5 & minimum, the sanity




boerd's conclusions; 69/ and, 6) the government can introduce an accused's
unwarned statements if the defense opens the door to them. 70/

The next section of this article briefly examines the operation of MRE 302 and
compares its federal civilian counterpart and the model rule proposed by the
American Bar Association.




II1. OPERATION OF MRE 302.

MRE 302 in its present form went into effect on September 1, 1960 71/ and
reads as follows:

Rule 302 Frivilege Concerning Menral! Framinaiion of
&an docused.

(et General rule. The accusedhas a pri\dlege to prevent any
statemnent made by the accused at a mental examination ordered
under RCM 706 72/ and any derivative evidence obtained
through use of such statement from being received into
eviderice against the accused ot the issue of guilt or intiocence
or during sentencing proceedings. This privilege may be
claimed by the accused notwithstanding the fact that the
accused may have been warned of the rights provided by Mil. R.
Evid. 305 at the examination.

(b} Fxceptions.

(1) There is no privilege under this rule when
the accused first introduces into evidence suwch
statements or derivative evidence.

(2) An expert witness for the prosecution may
testify as to the reasons for the expert’s conclusions
and the reasons therefor as to the mental state of the
accused if expert testimony offered by the accused
has been received into evidence, but such
testimony may not extend to statemnents of the
accused except as providedin {1).

e} Release of evidence. If the defense offers expert
testitnony concerning the mental condition of the accused, the
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military judge, upon facotion, shadl order relesse to the
prosecution-of the full contents, other than any statements
made by the accused, of any report prepated pursuant 1o RCM.
706. If the defense offers statemnents meade by the accused at
such examinations, the military judge may upoti motion order
the disclosure of such statements made by the accused and
cofitained in the report as may be necessary in the interests of
justice.

('d) Noncompliatice by the accused. The military judge
may prohibit an accused who refused to ¢cooperate in a mental
examination authorized under RCM. 706 from presenting any
expert medical testimony &s to any issue that would have been
the subject of the mental examination.

(et Frocedure. The privilege in this rule may de claimed by
the accused only under the procedure set forth in Mil. R. Evid.
304 for an objection or a motion to suppress. 73/

Four btasic aspects of MRE should be noted at this point. First, MRE 302 does
not apply unless a sanity board has been conducted under RCM 706. 74/ Second.
although MRE 302(a) states that the privilege only applies to statements and
derivative evidence made to the sanity board, ie., not to conclusory opinions,
subsection (b)(2) provides that a sanity board expert 75/ may not testify about
the basis of his opinion unless the defense first offers some expert testimony
{from the sanity board or elsévhere) on the accused’s mental state. Third. an
accused may open the door to the basis of the government expert's conclusions
only if he first introduces any expert (not lav) 26/ testimony on his mental state.
On: the other hand, an accused may open the door to his specific statements made
to the sanity board only if he first introduces one or more statements from that
sanity board. Thus, the "triggers” that apply to statements as opposed to
opinions are different.

t




MRE 302 leaves many issues uniresolved. The rule does not ¢learly specify
if the government could properly introduce on its ¢ase-in-chief statements meade
to the sanity board or the board's bases of opinions solely on the issue of sanity as
opposed to guilt. 72/ It is also not ¢lear whether statements introduced by the
defense frofm one sanity bosrd would open the door to statements made at &
subsequent sanity board. 78/ Nor does the rule address whether the accused’s
statements to the sanity board could be admitted at trial sole as the underlying
basis for the expert's conclusions, ie., the expert's "reasons therefor” as
prescribed by MRE 302 (b)(2). 79/

Although RCM 706{c){(3){A) allows the trial counsel to obtain the
conclusions of the sanity board before trial, MRE 302 (¢} states that the full
sanity board report minus specific statements can be obtained by the trial
counsel only after the accused first introduces expert testimony on his mental
state at trial. 80/ This means that a trial counsel may have to obtain a recess to
study the full report once the defense has introduced its expert testimony. 81/
Similarly, the trial counsel can obtain specific statements in the report only
after the defenise has opened the door at trial. §2/ The trial judge is given great
discretion in deciding how far the door has been opened. 83/

MRE 302 is primarily a product of ¢ase law, but the rule is much broader
than its case law origins. It applies o both the merits of a case ahd o
sentencing. 84/ Most importantly, it also applies whether or fiot the accused was
warnied of his rights under Article 31.85/

IV. THE FEDERAL MODEL.

The federal civilian privilege has its origin in examinations conducted to
determine competency to stend trial. The former 10 USC. $4244 gave a district
court judge the authority to order a competency examination and, at the same
time, gave the defendant & privilege concerning his statements made at that
examination. 86/ In 1975, the privilege portion of § 4244 was duplicated in FRCP
12.2 {¢). 87/ In 1984, § 4244 wes completely revised to address other matters. 88/
FRCP 122{¢) now contains the federal civilian privilege for compelled
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exafniniations to determine both competency and sanity at the time of the offense:
Kule 127 Notice of insapily Refesice or Ixper:
Testimaon »w of Pefendant s Menial Condriion.
* * * * * * * * *

(o) Menral! Framinstion of the Defendant In an
appropriate ¢ase the court may, upon motion of the attorney
for the government, order the defendant to submit to an
examination pursuant to 18 USC. 4241 or 4242. No statement
made by the defendant in the course of any exsmination
provided for by this rule, whether the examination be with or
without the consent of the defendant, no testimony by the
expert based upon swh statement, and no fruits of the
statement shall be admitted in evidence against the defendant
in any c¢riminal proceeding except on an issue respecting
mental condition on which the defendant has introduced
testimony. 89/

Although the wording of MRE 302 and FRCP 12.2{(¢) is obviously different,
the operation of the two rules is quite similar. 90/ Both establish privileges to
statements, derivative evidence 91/, and conclusory medical opinions. And both
provide that an accused may open the door to the admission of such evidence.

Even though the similarities between the two rules outnumber the
differences, those differences are significant. One is that FRCP 12.2 {¢) has been
amended several times to conform to developing federal case law, 92/ while MRE
302 was amended only once, and that amendment occurred on the same day it went
into effect. 93/ Other specific differences are apparent. For example, FRCP 12.2
{¢) does not state that the privilege applies only to the issue of guilt. Thus, a
possible guilt rersus sanity distinction, which existed in a former version of
FRCP 12.2 {¢), has been eliminated. 94/ But perhaps the most important difference
between MRE 302 and FRCP 12.2 (¢) pertains to when, how, and to what extent the
defense may unintentionally open the door to the admission of specific evidence.
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These and other differences will be discussed throughout this article.

V. THE ABA MODEL.

The American Bar Association [ABA] has attempted to assist legislatures in
this area. Recently added to the ABA's Standards for Criminal Justice is chapter
seven entitled "Criminal Justice Mental Health Standards.” 95/ The chapter
cotitaing ninety-six standards  desighed for use by both lawyers and
psychotherapists. It provides a suggested procedure that follows an offender
from the first police contact through relesse from incarceration. Standard 7-3.2
is similar to both MRE 302 and FRCP 12.2(¢):

Standard 7-3.2 Use of disclosures or opinions derived
from pretrial mental evaluations.

(a) Admissibility of disclosures or opinions in
criminal proceedings. No statement made by or information
obtained from a person, or evidence derived from such statement
or information during the course of any pretrial mental health
or mental retardation professional interview or mental
evaluation, or during treatment or habilitation, and ne opinion of
amental health or mental retardation professional based on such
statement, information, or evidence is admissible inn any ¢riminal
proceeding in which that person is a defendant unless the
disclosure or opinion is otherwise admissible under standard 7-3.9
96/ and:

* * * * * * * * *
{ii) is otherwise relevant to an issue raised by defendant
concerning defendant’s mental condition and defendant
intends to introduce the testimony of & mental health or
mental retardation professional to support the defense ¢laim
on this issue. 97/

14




The ABA Standard is similar to MRE 302 in that it extends a privilege to both
opinions and statements ("disclosures”). However, the Standard is different from
MRE 302 in several regards: 1) it does not provide for a two-tier reciprocal door
opening procedure for opinions rersus statements; 2) it applies to adl uses of
privileged evidence and not merely to “the issue of guilt;" and, 3} it permits the
door to be opened if the mental state of the defendant is merely "raised by
defendant” instead of requiring the actual introduction of such evidence (thus
leaving open the question if the Joor can be opened either by notice of the intent
to assert the insanity defense, on woir Jire or on opening statement).

Although the ABA Standard, like FRCP 12.2 {¢), is silent on the issue of rights
warnings, the Standard's's commentsry recognizes the case lawv which has held
that once the defendant injects the issue of his mental state, fifth amendment
objections are deemed waived. 98/

The remainder of this article discusses some major unresolved issues in MRE
302. ERCP 12.2(c) and the ABA Standard will be used to suggest some possible
solutions.
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V1. SOME UNRESOLVED ISSUES IN MRE 302.

Few reported cases address MRE 30Z2: although there iz no proven
explanation for this, it is the author's observation that otie reason is that many
defense counsel are unfamiliar with MRE 302 and do not use it as a basis for
objection. Several major questions in MRE 302 are largely unanswered. The
following section attempts 10 answer some of these questions by <omparing
existing military law to federad civilian law and the ABA Standards.

A. Right to Counsel at the Sanity Board.

As stated earlier, military ¢ase law has held that an sccused does not have &
right to have his counsel present at a sanity board. 99/ Furthermore, sanity
board experts do not have to advise the accused of his right to counsel either
before or dJuring the board, 100/ and the accused’s defense counsel is hot entitled
to notice of the board. 101/

Neither MRE 302 102/ nor RCM 706 103/ specifically addresses the presence
of counsel at the sanity board, aithough MRE 302(a) does state that the privilege
applies regardless of whether the accused was advised of his rights {(which
inciude his right to counsel). 104/ Similarly, federal statutory law 105/ and FRCP
12.2(c) 106/ are silent on this issue. However. civilian cases, like their military
counterparts, have long held thgt an accused does not have a right to counsel at
compelled mental examinations. 107/

Both military and civilian courts have justified their holdings with the notion
that ah accused only has a right to have counsel present at "critical stages™ 108/
of the prosecution where counsel is needed to prevent the possibility of unfair
and inaccurate procedures which, if undetected, could not be attacked at trial. It
was fairly well settled that a compelled mental examination was not a eritical stage
109/ until the Supreme Coutt's decision in Lrtelle v Smith 110/

In Smirh the defendant was chérged with capital murder and tried in & Texas
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state court. 111/ He was administered & pretrial competency examination by a
state peychiatrist based upon an informal court request. 112/ The defendant was
not given Airands warnings prior to the examination, and his retained counsel
was not notified in advanice that the examination would encompass the issue of the
defendanit's "future dangerousness.” 113/ At trial, the defenise counisel offered no
psvchiatric evidence and had not indicated before trial that he would rely on any
type of mental status defense. 114/ ‘

After the defendant was convicted of ¢apital murder, the ¢ase proceeded to the
setitencing phase. The defense counsel called three lay withesses who testified
that the defendant had a good character and reputation, and had thought that the
pistol used in the murder would not work because of a bad firing pin. 115/ The
progsecutor c¢alled the state psychiatrist who conducted the pretrial mental
examinstion to testify about the defendant’s future dangerousness. 116/ The
much surprised defense counsel objected to this testimony because the
psychiatrists's name did not appear on the state’s witness list. The trial judge
denied the objection and the defendant was sentenced to death. 117/

In reviewing the defendant’s petition for Zabeas corpus relief, the Supreme
Court held that the defendant’s fifth and sixth smendment rights were violated by
the admission of the state psychiatrist’s testimony. 118/ With regard to the sixth
amendment violation, the Court held:

It is central to the Sixth Amendment principle that in addition to
counisel’s presence at trial, the accused is guaranteed that he need
not stand alone against the State at any stage of the prosecution,
formal or informal, court or out, where counsel’s absence might
derogate from the accused’'s right to a fair trial. Here,
respondent’s Sixth Amendment right to counsel <learly had
attached when Dr. Grigson examined him at the Dallas County Jail
and their interview proved to be a "critical stage” of the
ageregate proceeding against the respondent. Defense counsel,
however, were not notified in advance that the psychiatric
examination would encompass the issue of their client's future

17




dangerousness, and the respondent was denied the assistatice of
his attorneys in making the significant decision of whether to
submit to the examination and to what end the psychiatrist's
findings ¢ould be emploved. 119/

The Court decided, contrary to the decisions of previous lower courts, thatin
certain ¢ases a pretrial mental examination is a "critical stage” at which the
accused enjoys a right to the assistance of counsel and must be advised of that
right. 120/ However, the holding of the case is quite narrow and does tiot mean
that the a prosecutor is barred from introducing any evidence from pretrial
mental examinations if counsel was not present at the examination. The Couprt
stated in Jdfezathat, "a different situation arises where a defendant furends 0
iniroduce paychiatric evidence....” 121/ Furthermore, the Court seetned to base
its decision not so much on the fact that the defense counsel wes not actusily
present during the examination, but because the defendant did not have an
opportunity 10 consw/? with his counsel pefore the examination. Although
Seefth did not specifically decide the issue of & right to the sctual presence of
counsel at the examination, opinion indicated that the accused would not have
such aright. 122/

Smirh involved only the sentencing phease of a trial, but the opinion's #fcza
123/ and subsequent federal cases 124/ make it clear that the holding applies
equally to guilt proceedings. Any doubt about this issue weas put to rest in the
Court’s next and, to this date, only other opinion that has specifically addressed
the admissibility of evidence from compelied mental examinations.

In Buckanan v. Kentucky 125/ the Court applied its dicra from Smith
which suggested that a prosecutor ¢an introduce evidence from a compelled
mental examination in a guilt proceeding if the defense counsel opens the door to
expert mental status evidence by intwrcducing it at trial.  The defendant was
charged with capital murder in Kentucky. At trial, his counsel attempted to
establish the defense of "extreme emotional disturbance” by having a social
worker read from a psychological report that had been prepared concerning a
burglary committed 1en months before the alleged murder. 126/
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On ¢ross-examination, the prosecutor had the social worker read from an
involuntary hospitalization psychological evaluation prepared after the alleged
murder and pursuant to the joint request of the prosecution and defense. 127/
The defense counsel unsuccessiully objected to the cross-examination alleging
that he was not given the opportunity to be present at the second examination and
that the defendant had not been advised of his right to counsel as required by
Smsfrh 1287

The Court affirmed the conviction holding that neither the defendant’s fifth or
sixth amendment rights were violated by the prosecutor’s ¢ross-exsmination of
the social worker. The Coutt distinguished Saszk on two grounds.  First, in
Smith, the defense counsel was not notified of the examination, while in
FBuchanss the defense had actually joined in the request for it. 129/ Second,
the defenise ¢counsel in Sk did not in any way open the door to expert mental
status evidence, while in Fuwcksanan the defense counsel open the door by
having the social worker read from the first psychological feport. 130/ The
Court stated:

Petitioner attempts to bring his case within the scope of Sas7k by
arguing that, sithough he agreed to the examination, he had no
ides, becsuse his counsel could not anticipate, that it might be used
to undermine his "mental status” defenise. Petitioner, however,
misconceives the nature of the Sixth Amendment right at issue
here by focusing on the use of Doctor Lange's report rather than
the proper concern of this amendment the consultation with
counsel, which petitioner undoubtedly had. ¥ ¥ ¥ Given our
decision in Smsth., counsel wae certainly on notice that if, as
appears to be the case, he intended to put on a "mental status”
defense..., he would have to anticipate the use of psychological
evidence by the prosecution in rebuttal. 131/

The Court decided, as it had suggested in Smizh, that an accused is entitled to only
to consultation with ¢ounsel concerning the use of evidence from a compelled
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mentel examination, and that defense counizel should not assume that the
government is limited to any specific use of the evidence once the defense opens
the door. In the Court's view, defense counsel are presumed 10 know that if they
oper: the door 10 the accused’s mental state with expert testimony, the government
is allowed to rebut with evidetice from a compelled mental examination.

The Supreme Court's decisions in Smirhand Fuckanan are relevant to the
right to counse! in military practice. Since MRE 302 and RCM 706 are silenit on the
the right 10 counsel at sanity boards, and since no military cases have addressed
this issue under MRE 302, Smith and Fuckanrsn provide the most recent
guidance on the sixth amendment issues in MRE 302. 132/ Specifically, these two
cases will probably cause military appellate courts to zive wide latitude to judges
who admit evidence once the door is opened (either intentionally or
unintentionially) by defense counsel. Furthermore, military courts will probably
hold that defense counsel are presumed to know the ramifications of
introducing expert mental status evidenice.

Although Smirh and Suckanasn stwongly imply that a military accused
would not have a right to have his attorney actually present at a sanity board,
neither ¢ase addresses the harsh realities that a military trial attorneys face
when they must c¢ross-examine the government's sanity board experts at trial.
Most military trial attorneys know that, once attacked at trial, a presumptively
neutral sanity board expert may become an adversary instead of an impartial
expert. 133/ Though this problem may operate against either side, it is especially
painful for the defense counsel if otie considers the fact that he ¢cannot attend the
sanity board and, therefore, cannot effectively determine how to impeach the
board's ¢conclusions at trial.

This problem seems to apply equally to civilian trials and some c¢ivilian
commentators 1347 have suggested that ¢compelled mental examination procedures
should be flexible to permit either the attendance of defense counsel or
mechaniical recording of the interview. An examnple of a mode rule that addresses
both theses procedures is the reflected in the ABA Criminal Justice Mental Health
Standards:
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Standard 7-3.6. Procedures for c¢onducting mental
evaluations.

* * * * * *
{c) Presence of attorney during evaluation.

{i) When the scope of the evaluation is limited to defendant's
present mental competency, the defense attorney is entitied to be
present at the ewvalustion but may actively participate only if
requested to do so by the evaluator.

(ii) When the scope of the evaluation is not limited to
defendant's present mental competency, the defense attorney
may be present at the evaluation only with the evaluator's
approval, and if present may actively patticipate only if
requested 1o do 30 by the evaluator.

(iv) The prosecutor may not be present at any mental
evaluation of dJefendant.

{d) Recording the evaluation  All court-ordered
evaluations of defendant initiated by the prosecution should be
recorded on audiotape or, if possible, on videotape, and a copy of
the recording should be provided promptly to the defense
attorney. The defense may use the recording for any evidentiary
purpose permitted by the jurisdiction. If the Jefense intends to
use the recording at trial, it should notify the court. Upon
receiving notice, the c:burt should promptly provide to the
prosecution a copy of the recording. Upon the defense motion,
the court may enter a protective order redacting portions of the
recording before it is forwarded to the prosecution.

{e) Joint ewvaluation. Joint evsluations should be
encouraged. They should be permitted when agreed upon by the
prosecutor and defense attorney. A joint evaluation involves
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either a simultanecus evaluation by two or more mental health or
mental retardstion professionals or a single evaluation by a
mental health ot mental retardation professional agreed on by
both parties. 135/

The Standard adopts a flexible approach to compelled mental exsminations
and can be readily spplied to military practice. Although neither MRE 302 nor
RCM 706 address the procedures in the Standard, military trial judges have
historically issued liberal orders concerniing sahity boards. 136/ The Standard
provides excellent guidance for a military triad judee who wish to accommodate a
defense request for a supplements] order concerning a RCM 706 sanity board.

Though no federal cases have specifically held that either the attendance of
counsel at or the recording of compelled mental examinations is constitutionally
required, one important case extensively analyzed the question. In Faited
Srates v. Bress, 131/ the United States Circuit Court of Appeals for the District of
Columbia analyzed these two issues £z banc Judge (now Justice) Scalia, writing
for the plurality opinion, stated that although neither presence of counsel nor
recording is required under the sixth amendment, recording "may be a good ides.”
138/ In dissent, Chief Judge Bazelon, urged that the presence of counsel is
necessary to protect the accused's sixth amendment rights and that recording is
the only effective substitute. 139/ Judge Bazelon, perhaps the leading judicial
expert in mental health law, 140/ suggested that recording examinations would
hawve several salutary effects:

1) The presence of a recorder would ensure that overresching
by the government expert does not occur. 141/

2) Recording would assist the court's determination regarding
the voluntariness and reliability of the accused's statetents. 142/

3) The accused may be less apprehensive at the examination if he
kniows his defense attorney will have an opportunity to review
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exafainations.

the interview. 143/
4) Recording frees the expert from constant note-teking and
thus improves the free flow of communication. 144/

5) Recent studies have found that the disruptive effect of
recording are overstated. 145/

6) Experienced experts have stated that the presence of videos do
not affect their interviews . 146/

7) Because the experts who conduct the interviews will have to
eventually be c¢ross-examined at trial, the “pressure” of a
recorded interview may improve their abilities to communicate
their opinions at trial. 147/

8) The desire to protect the confidentiality of interviewing is not
involved since the expert and accused know that the interview is
being conducted with a view toward trisl. 148/

9) Recording is now & commonly-used tool of the modern expert
and is used extensively in training and research. 149/

The medical profession also supports recording of compelled mental

The American Psychiatric Association, although expressing some
minor reservations sbout recording interviews because of the relatively sparse
research, suggests a "case-by-case experimentation on a voluntary basis.” 150/
The American Psychological Association expresses a much stronger view in favor
of recording:

Video or audio recording of the interview may have some inhibitory
consequences, but the problems engendered by such a procedure
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may be outweighed by & just resolution of the state-individual
talance. Recording, when requested by defense, had the significant
attribute of protecting defendant’s constitutional rights while
permitting a free flow of exchange during the interview by the
government forensic expetrts. It will have the additionsd ssdutary
benefit of greatly enhancing the accuracy of fact-finding,
facilitating efforts to secure information derived from the cliniesd
interview, and permitting a more valid ¢ross-examination. As a
practical matter, for ease of interview, & transceript should be made of
the recording. 151/

Federal law provides for videotape recording of c¢ertain court ordered
mental examinations. Recently amended 18 USC. §4247(f) provides: “Upon
written request of defense counsel, the court may order a videotape record
made of the defendant’s testimony or interview upon which the petriodic
report is based pursuant to [involuntary hospitalization procedures] Such
videotape record shall be submitted to the court alohg with the pericdic
report.” 152/ Thus, although federal law does not specifically provide for
recording of examinations conducted to determine sanity at the time of the
offenise, § 4247(f) is evidence that Congress does not feel that recording of
interviews is dismptive or impractical.

The defense counsel would not be the only possible beneficiary of
recording sanity boards. Since in most insanity defense trisls the dJefense
counsel must vigorously impeach the governm'ent's sanity board experts with
detailed questions concerning the reasons for their conclusions, the door to
the accused's statements is ususlly opened wide for the goverhment's
rebuttal. In these situations, the government should be able to introduce
portions of the recorded sanity board interview for several purposes such as
the rule of completenesé. 153/ basis of opinion, 154/ or prior consistent
statement. 155/ Studies have shown that juries usually convict when the
government experts testif'y in favor of the government, 156/ so a prudent trial
counsel would be wise 10 maximize the admission of evidence from the sanity




board. And since defense counsel seldomn have insanity clients testify, a
recorded sanity board may be the only chance a trial counsel has of showing
the jury firsthand that the accused is capable of rational thought,

No military or federal case has yet 10 hold that an accused has a
constitutional right to have a compelled mental examination recorded. Ot the
other hand, the United States Court of Appeals for the District of Columbis, the
American Batr Associastion, the American Psychiatric Association, and the
American Psychological Association believe that the practical benefits of
recording examinatiotis cutweighs its detriments. Military trial judges are
free to fashion supplemental orders to allow recording, and achange to RCM
706 to permit recording if requested by the defense seems reasonable and fair.
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B. Rights ¥arnings at the Sanity Board.

Althouzh military courts once required that an accused be warned of his
Article 31 rights at & sanity board, 157/ the requirement 1o longer exists. 158/
Furthermore, MRE 302's privilege applies regardless if the accused wae warned,
159/ and military sanity board experts are instructed that warhings are
unnecessary. 160/

Concerns about self-incrimination &t sanity boards have not caused much
litigation in the military, 1617 but the issue has been the subject of considerable
federal litigation 162/ and has been a favorite topic for civilian commentators.
163/ The wvast majority of federal cases has held that when an sccused first
introduces evidence concerning his mental state, the fifth amendment does not
prevent the introduction of testimony by a government expert who did not first
warn the accused of his Mirands rights. 164/

It seemed clear that Mirasdse did not apply to compelled menital
examinations until the Supreme Court's decision in Fszelie v, Smith 165/ As
will be recalled, in Sk, a state psychiatrist examnined the defendant pursuant
to a state statute after his conviction for capital murder but before his sentencing
hearing. Smith's ¢ounsel was not notified before the examination. 166/ At the
sentencing hearing, the prosecutor called the state psychiatrist to testfy that,
based on specific statements made by the defendant Juring the exsmination, he
posed a serious future threat to society. The defense counsel, who had by then
fearned of the mental examination but had received only a ¢onclusory report,
167/ objected to the testimony because he had not been notified that the
prosecutor planned to call the psychiatrist and the conclusory psychiatric report
contained no references to anﬁr statements made by the defendant. The objection
was denied and the defendant was sentenced to death. 168/

The Supreme Court held that the defendant’s fifth amendment 169/ rights
were violated because he had not been given his Mirands warnings before the
examination. The Court rejected the state’s contention, adopted by other courts,
170/ that the examination was like a routine competency examination snd that the
accused’s statements were "nontestimonial,” and, therefore, not protected vy the
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fifth amendmett:

[when the state psychiatrist at trial] went bevond simply
reporting to the court on the issue of competence and testified for
the prosecution at the penalty phease on the <¢rucial issue of
respondent’s future dangerousness, his role changed and became
essentially like that of an sgent of the State recounting
unwarned siatements made in a post-arrest custodial setting. 171/

The Court then held that the defendant should have been given his Miramds
warnings before the examination. 172/

The Court also rejected the state's alternate theory that, since the defendant
had already been convicted before the state psychiatrist testified, the defendant's
statements were not admitted on the "issue of guiit.”

“the availability of the [Fifth Amendment] privilege does not
turn upon the type of proceeding in which its protection is
invoked, but upon the nature of the statement or admission and
the exposute to which it invites." ¥ * * We ¢an discern no basis to
distinguish between the guilt and penalty phases of respondent'’s
capital murder trial so far as the the protection of the Fifth
Amendment privilege is concerned. 173/

- Despite its holding, the Court indicated several times in the opinion that its
decision would have probably been different if the ¢ase was one in which the
defendant had asserted the insanity defense on the merits of his case. 174/
The Court stated:

[when a defendant asserts the insanity defense and introduces
supporting psychiatric testimony, his silence may Jeprive the
State of the only effective means it has of controverting his proof
on an issue that he has interjected into the case. Accordingly,
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several courts of &appeals have held that, under such
circumstances, a defendant can be required to submit 10 a sanity
examinstion conducted by the prosecution’s paychiatrist. 175/

Smfth s holding effected & considersble number of death penalty cases and
it generated a considerable amount of commentary 176/ and litigation 177/, Most
of those who have interpreted the opinion have ¢ome to the conclusion that it is
very narrow and tased on unusual facts. 178/ However, Smfz/ & implications
left unanswered wany questions concerning fifth amendrment issues in ¢ofapelled
mental examinations.

Szmitk has direct application to military practice. Since MRE 302 still contains
the language "on the issue of guilt,” 179/ unwary. military trial judges may
wrongly think that evidence from a sanity board may dbe admitted before the
defense opens the door on that limited purpose instead of on proof of the sczus
reus, and that a jury instruction will cure any possible prejudice. Both MRE 302
and the original version of ERCP 12.2(c) 180/ contained the phrase “"issue of guilt,"
which wes taken from the former 18 US.C. §4244. 1817 FRCP 12.2(¢) was amended
in 19873 to delete this phrase in light of Saeszk. 182/ As will be discussed later,
183/ the admisaibility of sanity board evidence is contingent on the defense first
opening the door.

The most comprehensive and important analysis of the fifth amendment issues
in Smirk iz contained in the District of Columbia Circuit Court’s opinion Fuiied
States v Byers 184/ The facts of Bressr are similar to the facts in United
Stares v. Frederick discussed earlier, 185/ in that the district court ruled that
the accused had opened the door to specific unwarned statements made at &
court-ordered mental examination by referring to them during the defense’s case.
186/ The defense contended on appeal 187/ that the accused should have been
given his Mirandawarnings and should have had his counsel present. 188/

The circuit court of appesls first reviewed four theories that federal courts had
fashioned which sallow the government to admit evidence from unwerned
compelled mental examination after the defense has asserted the insanity defense
at trial through expert testimony. These theories were: 1) an accused waives his



fifth amendment protectionn by voluntarily meaking psychiatric evaluationis an
issue inn the <ese (the “waiver” theory): 189/ 2) compelled psychiatric
examinations are resl or physical rather than testimonial evidence, and,
therefore, are not protected by the fifth smendment (the “real vs. testimonisd”
theory); 190/ 3) because an accused does not object during the presentation of his
defense case to own statements {(which are technically hearsay), the defendant is
thereby estopped from objecting to the government's use of them its rebuttal case
{the "estoppel” theory); 191/ and, 4) the fifth amendment only protects statements
introduced to show that the accused actually committed the offense and not
statements introduwced on the narrow issue of sanity (the "guilt ve. sanity”
theory). 192/

After an extensive analysis of these four theories, the court decided to rely on
nione of them. First, the court reasoned that the Supreme Court's decision in
Smirh categorically rejected the "real vs. testimonial” theory 193/ and casted
great doubt on the "guilt vs. sanity” theory. 194/ The court then decided that it
was fiction at best to think that an accused 's decision 0 "waive” his right to
silence ¢could be considered "free and unconstrained” 195/ when the accused had
been ordered to undergo the examination. Last, the court rejected the "estoppel”
theory reasoning that when a defendant introduces his own statements on his
defense case, he makes no express or implied promise that he will not object to the
government's use of them. 196/

Instead of attempting to either pigeon-hole its decision into one of the four
-existing categories or ¢create a newone, the court decided the issue on pure policy
grounds:

All of these theories are easy game, but it is nhot sporting to hunt
them. The eminent courts that put them forth intended them, we
think, not as explanations of the genuine reason for their result,
but as devices--not more fictional thanh many others to be
found--for weaving a result demanded on policy grounds
unobtrusively into the fabric of the law. Whether they have
described this policy as the need to maintain & ‘fair
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state-individuad balance” (one of the velues underlying the Fifth
Amendment..), or ag a matter of "fundamental fairness,” or
metely a function of "judicial common seise,” they have denied
the Fifth Amendment <lsim primarily because of the
unreasonable and debilitating effect it would have upon society's
conduct of & fair inquiry into the defendant's culpability. As
expressed in Fope
It would be a strange situstion, indeed, if, first, the
government is to be compelled to afford the defense ample
psychiatric service and evidence at government expense
ahd, second, if the government is to have the burden of
proof,..and yet is o be denied the opportunity to have its
own corresponding and verifying examination. a step
which perhaps is the most trustworthy means of
attempting to meet that burden.
- We agree with this concern, and are cotitent 1o rely upon it alone as the
basis for rejection of the Fifth Amendment ¢laim. 197/

The logic in this quote, including the passage from Fope v United States. is
extremely similar to the Court of Military Appeals’ reasoning in Babdidge 196/
which case remaings the theoretical heart of MRE 302. Frersand Fope were the
only two cases recently specifically ¢ited as justification for unwarned compelled
mental examination by the Supreme Court in Suckanan v. Kentucky. 199/

In Fuckanasn, discussed earlier, 200/ the defendant, charged with murder,
employed a defense of "extreme emaotionsl disturbance” by having asocial worker
read to the jury several psychological evaluations that were conducted after a
previous burglary arrest. 201/ On cross-examination, the prosecutor had the
social worker read from a psychiatric evaluation prepared pursuant to a joint
request of the defense and prosecutor for the purpose of determining if the
defendant should be involuntarily committed to & hospital after the alleged
murder. The defense counsel objected to the prosecutor’s ¢ross-examination based
on Swmitk in that the defendant had not been warned of his rights and that the
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defendsnt’s counsel was not present at the examination 202/ The objection wes
overtuled and the defendant was senitenced to death, 205/

The Court affirmed the conviction distinguishing Sexssk on its facts, noting
while Smith's coutizel had neither placed at issue Smith's competency to stand
triad not offered a mental defense, Buchatian's defense counsel joined in a motion
for the for the second evaluation: and his entire defense strategy was to establish a
"mental status” defense. 204/ The Court then contrasted the operation of the fifth
amendment in the 1wo ¢ases:

We further noted [in Smsrk] ‘A criminal defendant who neither
initiates a psychiatric examination not attempts to introduce any
psychiatric evidence, may not be compelled to respond to a
psychiatrist if his statements can be used against him at a capital
sentencing proceeding.’ This statement logically 1eads to another
proposition: if a defendant requests suwch an evaluation or
presents psychiatric evidence, then &7 74# very feast the
prosecution may rebut this presentation with evidence from the
reports of the examination that the defendant requestéd. The
defendant would have no Fifth Amendment privilege against
introduction of this psychiatric testimony by the prosecution.
205/

FBuchanan 5 holding that a defense counsel may open the door to
prosecution repbuttal is consistent with the holding of other federal courts.
However, the opinion is significant more for what it does not say than what it
says. The Court chose not to f'elv on any theories such as "waiver;" instead, its
opinion is similar to Fress in that it seems to rely on pragmatic policy
considerations. Also, the Court's use of the langusge "at the very least” in the
above quote indicates that the Court will most likely give a prosecutor wide
latitude in rebutting s mental status defense.

Suchanan and Byers may have a direct impact on the way military courts
interpret MRE 302. As stated earlier, military courts and the drafters of MRE 302
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adhere to the theory thet the accused’s decision to assert the insanity defense
through expert.testimony "implied partial waiver,"206/ of his rights under the
fifth amendment and Article 31. However, in spite of the outdated "waiver” label,
the policy considerations upon which MRE 302 was based ate presently suppotted
by the Supreme Court. 207/ Accordingly, military courts might view MRE 302
more &8 a rule of policy than pure procedure. 208/

Perhaps the most troubling aspect whether Article 31 warnings should be
given at a sanity board is the literal wording of the statute. 209/ Article 31 (a}
states that "No person..may compe! any person... to answer and answer 1o which
may 2end (o (ncriminate him" 210/ Now that the "guilt vs. sanity” dichotomy
hes been called into question, 211/ can it be said that compelling (ie. by
threatening the loss of the right to assert the insanity defense) an accused to
answer questions about his sanity at the time of the offense does not violate this
statute? The same question is even more troubling when one considers the
latigusge of Article 31(b), which flatly prohibits reguesting any statemen:t
rom & aocused withowt first advising him of his rights. 212/ Even the
seldom applied Article 31 (d) raises questions in that it prohibits the admission at
trial of asy statemern? obtained through the use of cosrcion. wnlawiul
influence. or vnlawiul inducement 213/ 1s it proper to identify the only
defenise an accused has, i .e., a mental status defense, and then "coerce” or "induce”
the accused to make statements which may weaken or destroy that defense? Even
the c¢ivilian cases that hold that XMirands does not apply to compelled mental
examinations cannot be totally relied upon because Mirandeais ajudicial rule of
exclusion while Article 31 is an absolute statutory rule of preclusion. 214/
However., even though the pure langusge of Article 31 may seem to be
incompatible with sanity bosrds, the policy reasons for them as identified in cases
like Fabbidee Brers and Fuchanan justify their use.

The last issue discussed ini this area is whether a defense counsel should request
a judge to order that Article 31 warnings be given at the sanity board
notwithstanding the fact that military law does not require them. Some military
215/ and civilian 216/ opinions show that rights warnings have been given at
mentel examinations. Two questions arise.
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First, if the sanity board experts sdminister a werning, does this, in effect,
destroy the protections ¢reated by Fabdsdes and MRE 3027 217/, The answer to
this question is ¢learly no because MRE 302(a) provides that the privilege exists
even though rights warnings were given. 218/

The second, more difficult question, is whether medical experts have an
ethical obligation to inform the accused that there will be no confidentislity
attached to the interview and that the results could incriminate him. Technhical
Manusl 8-240, Psychiatry in Military Law, 219/ does not provide guidence to the
military expert concerning his ethical duties. On the hand, both the American
Psychiatric Association 220/ and the American Psychological Association 221/
have provided ethical guidance to their members concerning compelled mental
exasminations. The American Bar Association hsas-attempted to combine the
guidance from these two medical associations and legal considerations into the
following standard:

Standard 7-36. Procedures for conducting mental
evaluations.

{a) Duty of attorney to explain nature of evaluation
to evaluator. WVhoever initiates the evaluation should inform
the mental health or mental retardstion professional conducting
the evaluation and ensure that the professionad understands:

{i) the specific legal and factual matters relevant
to the evaluation;

(ii) the rules governing disclosure of statements
or information obtained during the evaluation and
governing disclosure of opinions based on such
statements or information; and,

(iii) the applicability of evidentiary privileges.

{b) Dutieg of defense attorney and evaluator to explain
nature of evaluation to defendant. In any evaluation,
whether initiated by the court, prosecution, or defense, the
defendant’s attorney and the mental health or mental retardation
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professional  conducting the eveluation heave independent
obligations to explain to defendant and to ensure defendsnt
understands to the extent possible: -
(i) the purpose and nature of the evaluation;
{ii) the potential uses of any disclosure meade
during the evaluation;
{iii) the conditions under which the prosecutor
will have access 1o information obtained and
reports prepared; and.
{iv) the consequences of defenidant’s refusal to
- copperate in the evaluation as provided in standard
7-3.4(c) and 7-4.6(b). 222/

The ABA believes that the defense attorney and the mental health expert
| share joint responsibility for informing the accused of the consequences of his
decision to submait t0 a compelled mental examination. The American Psychiatric
. Association believes that a psychiatrist has an independent duty to give detailed
warnings to the accused similar to those in the ABA Standard. 223/ The American
Psychological Association's view is similat. 224/ Although, for obvious reasons,
military defense counsel should inform their ¢lients of the general sanity boatrd
procedure and implications of asserting the insanity defense, they should also
explain, in as much detail as possible, the operation of MRE 302. 225/ _

If & military sanity board's expert decides to advise the sccused of the
implications of submitting the examination. his task is obviously more difficult
than the defense counsel since the expert must ¢onsider the ethical, legal, and
medical implications of his choice of words. One civilian c¢ommentator with
experience as psychiatrist and professor of law 226/ has suggested that a
pre-printed consent form be used. 227/

In conclusion, though it can be assumed that most military accused will be
informed of the full cbnsequences of their decision to submit to a sanity board,
military mental health experts must ask themselves if they can comfortably rely on
someone else to discharge their professional ethical duties. And even though
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military sanity board experts enjoy alegal presumption of impartiality, 228/ thev
should consider adopting a warning procedure that would preserve the appearance
of impsattiality in the eyes of the accused and those related to military justice.




- C. Premature Release of the Sanity Board Report to the Trial
Counsel. -

An interestitig question arises when the trial counsel obtaing the results of
the full sanity board report before trial in viclation of RCM 706{c¢)(5) 229/ and
MRE 302{¢). 230/ As stated earlier, 231/ the resson for keeping the report from
the trial counse! is the concern that he could use the report either to discover
additional evidence 10 prove the &ezas £eus or 10 form the basis for a subsequent
prosecution. 232/ Cases in which the defense intends 10 concede the commission
of the gcrus rews and to rely on the inzanity defense would not involve such
concerns. As mentioned earlier, the drafters of MRE 302 suggested that the
defense coutisel should consider releasing the entire sanity board report w0 the
trial counsel before trial. 233/ This would preciude an unnecessary delay after
the defense opened the doot through introduction of expert testimony.

The following hypothetical case illustrates the kind of problem that may result
from a premature release of the sanity board report. An accused is charged with
premeditated murder by stabbing the victinn with a knife, which the governmert
has not found. The defense believes the government can prove the murder
through circumstantial evidence. The defense also suspects that the acoused was
insane at the time of the offense, 0 the defense requests a sanity board. At the
board, the accused relates where he hid the knife. If the trial counsel abtains this
information uses it at trial, the trial counsel will have clearly violated MRE 302.
This is true even though the statement may be relevant to the issue of senity, such
as suggesting that the accused appreciated the wrongfulness of his act as
evidenced by his disposal of the murder weapon. 234/

The drafters' analysis to MRE 302 suggests that a trial counsel who has read
the entire sanity board report before the trial may be disqualified from
prosecuting the case in chief. 235/ The drafters also reasoned that since MRE 302
provides a form of testimmonisl immunity, premature disclosure would raise
"significant derivative evidence problems.” 236/ Professor Saltzburg addressed
this issue and suggests three possible solutions: "(1) proceeding with trial in
hopes of showing that neither the statements nor derivative evidence will be
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used; (2) assigning a new triad counsel 1o the case who has not been privy to the
information; or-(3) transferting prosecution of the ¢ase to another jurisdiction in
hopes of completely extinguishing any taint.” 237/ Only

two fmilitary ¢ase have deadt with this problem.

In Fnited States v Litttehales 238/ the defense made a pretrial motion 1o
disqualify the trial counsel for committing prosecutorial misconduct becsuse the
triad coutise! “ad interviewed the sanity board doctors before trial. The Air Foree
Court of Military Review refused to overrule the trial judge’s ruling that the
interview wes permissible and not in violation of MRE 302. 239/ The court noted
that the trial counsel did not discuss with the sanity board psychiatrist any
specific statements made by the agcused. The court rejected the defense's
contention that the interview itself was péar s& derivative evidence. The court
stated:

Neither the editorial comment nor the drafters’ analysis to
Military Rule of Evidence 302 provides any insight as to what
constitutes "derivative evidence” beyond suggesting that it might
be equated with testitnonial imgunity making even the remotest
connection subject to being called "derivative evidence...." We
think it an unwarranted interpretation of the term “derivative
evidence” 10 expand it to include interviews where no attempt
is made to gain access to statements given by the accused to his
psychiatrist. 240/

- Linlehkates gives some insight into what derivative evidence is, 241/ but
the opinion should be read with caution because the accused did not assert the
insanity defense at trial: this explains why the court addressed the issue from the
standpoint of prosecutorial misconduct instead of a violation of MRE 302.

Dne month after the Air Force Court of Military Review decided the
Litilehales opinion, it faced MRE 302 head-on in Fnited Siates v. Bledsoe.
242/ The accused was charged with several minor offenses. He asserted several
defenses, one of them wss insanity. After the accused opened the door through
the use of expert testitnony, the trial counsel asked the judge to relesse the full
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saniity board report. The trial counsel then candidly remarked to the trial judge
that he already knew of several privileged statements from the sanity board. The
trial judge relessed the report and sdmitted the statements contained in it over
the abjection of the defense. The accused was convicted of all charges. 243/

The Air Force Court held that any possible error due to either the prefature
relesce of the statements ot their subsequent introduction was harmless in light
of the compelling evidence of guilt against the accused. The court declined to
recommend any particular sanction for trial counsel who obtain prefature
access to privileged information. More importantly, the court refused to adopt &
presumption of prejudice to the admission of the statements as applied in the case
of an improperly admitted confession. &.f Because Fledsos was decided on the
harmiess error doctrine, it offers little guidance for future cases. 245/

Federal law offers better advice in this area. Federal statutes prescribing the
procedure of the federal court-ordered mental examinations are very similar to
the procedure outlined by RCM 706 and MRE 302. 246/ Dne federal court of
appeals case has decided the issue in considerably more detail than Zirrfekales
or Bledsoe. '

In United States v Stockwell 247/ the accused was charged with several
violenit offenses surrounding an armed bank robbery. The accused intended to
assert the insanity defense, so the court ordered a government mefital
examination. Before trial and without approval of either the judge or defense
counsel, the prosecutor listened to the complete tape recording of the
court-ordered examination. The prosecutor then ¢onducted a detailed interview
of the psychiatrist who did the examination. The interview led 0 a number of
background documents such as the accused’s school, military, and service
records, all of which the prosecutor planned to use at trial to portray the accused
as a malingerer and general liar. The defense counsel learned of the trial
courisel’s actions 5o he filed a pretrial motion asking the court 10 conduct a
hearing similar to that as prescribed by the Supreme Court in Kascifgar v
United States 2487 to determined if the prosecutor should be disqualified. 249/

The Second Circuit Court of Appeals declined to overrule the district court'’s
Jecision not o conduct & Xasrigar hearing. The court opined that, aithough
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FRCP 122(¢) does gramt a form of immunity, it is different than traditional
testimonial immunity in that evidence from s compelled mental examination may
be used only be used on the issue of sanity while normal immunized testimony
cantot be used in any manner. 250/ The court affirmed the conviction holding
that the appellate record showed no improper use of the accused’s privileged
statements at trial. Howewver. the court strongly criticized the prosecutor's
decision to listen to the tapes. The court further opined that in an appropriste
case a trial judge should conduct a Xaszigasr hearing. 251/

Although Stockwels is by far the most helpful case in the area, the case's
direct applicability to present military practice sppears, at least on the surface,
to be questionable. First, the "guilt vesrsus sanit?" theory that the court relied
may no longer be valid. 252/ Second, the current version of FRCP 12.2{¢)
proscrives the use of the "fruits” 253/ of privileged statements, while the MRE
302 specifically proscribes "derivative” 254/ evidence. The Court of Military
Appeals has decided that the "derivative evidence” doctrine is broader than the
"fruit of the poisonous tree” doctrine: in the case of derivative evidence the
government faust put the defendant the same place he would have been in if
immunity had not been granted. 255/

Even though the terminology wed in the Sipciwes! opinion may bdbe
somewhat inaccurate or out-of-date, the logic of the case remains sound. If a
strict testimonial immounity analysis 256/ were applied to compelled mental
examinations, both FRCP 12.2 and MRE 302 would be unconstitutional because an
accused who asserts the insanity defense can hever be put in the same posit'ic-n
that he would have been in if he had not been forced to submit to a sanity
examination. This is true even if the govertiment experts only relate their
conclusions, since those ¢conclusions are. in the broadest sense, derivative of his
statements. 257/ Although Srock wel! provides by far the best guidance for
military judges facing these issues, only futute litigation will provide precise
guidance. '
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D. ¥hat Opens the Door to MRE 3027

1. Brief Overviev of Door Opening Procedure.

Perhaps the most important questions concerning MRE 302 for a trial
attorney is what actions by the defense counsel open the door to the introduction
of specific types of privileged evidence. As will be recalled, the door opening
provision of MRE 302(b) is as follows: ‘

(1) There is no privilege [to statements of derivative evidence from
the sanity toard] under this rule when the accused first introduces
into evidence such statements or derivative evidence.

(2) An expert for the prosecution may testify as to the ressons for the
expert's conclusions and the reasons therefore as to the mental state
of the accused if expert testimony offered by the defense as to the
mental condition of the accused has been received into evidence, but
such testitnony ay not extend to statements of the accused except as
provided in (1). 258/

Under the plain wording of the MRE 302(b) there are two different door opening
triggers: one for the reasons for the expert's conclusions and another for specific
statements made at the sanity board. The accused can open the door to the reasons
for government expert's conclusions if he first offers any expert testimony and
that testimnony is received into evidence. The door 10 specific statements frofm the
sanity board can be opened only if the accused specifically introduces statements
from the sanity board.

2. Some Specific Questions.
Though the wording MRE 302(b) seems ¢lear enough, there are many

permutations of the rule that ¢can cause confusion. For example:
-Can the door be opened in some way by the defense'’s actions either in
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requesting or consenting to the sanity boat'd, giving notice of the intenit 10 assert |
the insanity defense, through questioning on vweir Jire or by remarks on
opening statement?

-Does the plain wording of MRE 302(b)(2) mean that the trial counsel can
properly introduce on his case-in-chief (before the door is opened) the sanity
toard's bare conclusions minus the "reasons therefor?”

-Can the defense effectively block sanity board evidence by introducing no
expert evidence of its own, and, instead, relying only on lay withesses. ie.. the
"lay insanity defense?”

-If several sanity boards were conducted and the accused introduces statements
from only one of them, does this open the door to statements from the others?

-If the accused introduces statements from his own private expert(s} that
support his assertion that he was insane, does this prevent the trial counsel from
introducing specific statements made to the sanity board that were inconsistent
with those made to the accused’s private expert?

These and other questions are discussed in the following sections.

a. Opening the Door Before the Actual Introduction of Defense
Evidence.

RCM 701 (b){2) states that "[i f the defense intends to rely upon the defense of
lack of mentsl responsibility, or introduce expert testimony refating to the lack of
mental responsibility, the defense shall, before the beginning of the triad on the
merits, notify the trial counsel of such intention.” 259/ FRCP 12.2(a) 260/ and ABA
Standard 7-6.3 261/ contain similar requirements. RCM 706(a) 262/ and MRE 302
263/ do not specifically state whether asanity board requested ot consented to by
the defense should be treated any differently than one that was requested by the
trial counsel. However, since RCM 706 (b) 264/ effectively transforms all sanity
boards into "ordered” sanity boards regardless of their origins. there is no
distinction under MRE 302 between sahity boards requested by the defense and
sanity boards requested by other persons.
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FRCP 122 {¢) achieves the same effect by expressly stating that its privilege
appliez "whether the examinstion be with or without the consent of the
defendsnt.” 265/ Thus, a plain reading of MRE 302 and its federal counterpset
indicates that an1 accused does not in any open the door merely because he
requests or congents 1o & compelled mental examination.

Several federal cases suggest that if the defense merely requests a government
mental examministion or or notifies the governmenst it intends to assert the insanity
defense, the zovernment should be given wide latitude in presenting psychiatric
evidenice. 266/ Furthermore, the Supreme Court's recent language in Swckanan
v. Kentucky, discussed earlier, 267/ seems to support this view: " [I]1 f =&
defendant reguesss such an evaluation or presesits psychiatric evidence,
then, at the very least, the prosecutions may rebut this presentstion with evidence
from the reports of the examination that the defendant requested.” 268/ 0One
federal case has interpreted this language.

In Svhaeider v Lyweaugh 269/ the Fifth Circuit Court of Appeals
analyzed the Supreme Court’s intent behind this language. The court decided
stated that "[alithough the Court's use of the disjunctive might even suggest that
the defendant's request is sufficient by itself to constitute forfeiture of the
privilege, the rest of the sentence and the opinion as a whole strongly imply that
the defendant must have gone further and actually introduced psychological
evidence." 270/ The Schneider court's reading of Suckanss seems also to be
supported by a close reading of the Court's earlier decision in Lsislle v Smith
2?1/ which turned on the fact the defendant did not introduce mental status
evidence. However, a definitive answer 10 the Court's langusge in Fuckasan
must await further litigation. Even if the Court decides that it is constitutionally
permissible to introduce such evidence if a government examingtion is requested
but not ultimately introduced by the defense, the plain wording of both MRE 302
and FRCP 12.2{c) prohibit its introduction.

One military commentator has suggested that MRE 302's privilege "does not
ereate the same privileges for an accused who woluntarily submits to a mental
examination." 272/ The authors’s conclusion is based .on the Army Court of
Military Review's decision in #rfied States v. Marrhews 273/ in which the




court suggested in dfezs that the trial counsel could property introduce evidence
from & sanity board even if the defense did not open the door through use of
expert testimony. The court stated that one factor allowing admission is that the
bosrd wes voluntarily entered into by the [accused] and, st least in part,
completed at the specific request of [the accused's] defenise counsel.” 274/
However the court's drere i somewhat unclear since the case concerned mental
examination conducted for administrative separation, i.e., not asanity boatd. 275/
Furthermore, the plain wording of MRE 302 276/ makes it ¢clear that the fact that
an accused voluntarily submits to a sanity board ordered under RCM 706 277/ is
irrelevant in determining if the door iz opened to expert testimony.

Another question arises when the defense counsel not only requests the
sanity board and gives notice of his intent 10 assert the insanity defense, but also
infortas the jury during vesr Jire and opening statemaent of his intent to call
expert withesses who will testify that the accused wes insane. Should these
actions permit the government to "preemptively strike” at the insanity defense
by calling the sanity board experts on its ¢ase it ¢hief? The obvious answer
under the rule is, of ¢course, no. MRE 302{b) states that the door is opened only if
the accused either "first introduces . .statements” or "if expert testimony offered
by the defenise has been received into evidence.” 278/ But must this langusge be
applied literadly? Only one military case had addressed this question.

In United States v Bledsoe discussed earlier, 279/ the defense counsel
dJuring the wair Jdire of the jury "made it ¢lear that their client's lack of mental
responsibility was a key issue..and that a defense based on that condition would
be urged in his behalf.” 280/ During his opening statement, the trial counsel
stated that the accused was sane and that the government would offer evidence on
that fact. 281/ The defense counsel objected to the trial counsel's statements based
on MRE 302(b)(2) and asked for a mistrial arguing that only the defense was
permitted to institute the insanity defenise. 282/ The trial judge denied the motjion
and proceeded to permit the trial counsel to introduce the testimony of the sanity
board experts on the governments ¢ase in chief. 283/

The Air Force Court of Military Review affirmed the conviction stating that:
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We agree that the defense’s interpretation of [MRE 302(b)2)] is
ressonable, but hssten to suggest that it must be read in
conjunction with Mil. R Evid. 611{a), which allows the trisl judze
10 exercige ressonable control aver the presentation of evidetice
in order to develop the facts without needless consumption of
time. Clearly. atrial judge retains the traditional power 1o depatt
from the usual order of proof. While we think it is far better
practice for the government 10 respond to a defense assertion
that the accused lacks the requisite mental responsibility. we do
not find, in the case before us, that the trial judge abused his
discretion in allowing the government o proceed in its case in
chiefl’ with testimnony relating to appellant’s mental state. 284/

Factors in the record supporting the court's decision were; the insanity was the
pivotal issue; the defense counsel first raised insanity in ressr dire the testimony
would have been admissidle in rebutied; and, the defense was apparently not
surprised by the testimony. 285/

Although the B/sdroe court's decision not to find reverszible error under that
facts of the case may reasonable, one wonders if the ¢ourt would have decided
simpilarly if the defenise had decided not to assert the insanity defense and the
governfent still introduced the testimnony of the sanity board experts. Such a
practice would seem to violate Smszk. 0441y etiough, one federal case faced these
facts and decided that any error was harmiess. |

In Lape v. Francis. 286/ the accused was charged with capital murder in a
Georgia state court. Before the trial . the court ordered a mental exsmination by a
state psychiatrist; the defense consented to the examination. 287/ At trial, the
defenidant did not assert the insanity defense, but, instead completely denied
complicity: nonetheless, the state prosecutar was allowed 1o introduce the opinion
of the state psychiatrist that the defendanit was competent to stand trial and
criminally responsible for his offense. 288/ '

The Eleventh Circuit Court of Appeals held that even though the defendant had
not been warned of his rights as required by Zsrefle v Saiek and had not
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asserted the insanity defense, any error ¢aused by the admission of the state
psychiatrist's testitnony was harmless. 283/

The court stated that Smsrk doss not establish "an absolute rule which
mandates reversal in any instance whetre psychiatric testimony exceeds the scope
atticipated by defenise counsel at the time of the exemination..., and that [bly
proving Cape's sanity, the State proved a fact not necessary to its burden of
proof.” 200/ The court noted that, unlike Ses7% in which the state psychiatrist
was the only source of ¢rucial evidence on the issue of the defendant’s futurs
dangerousness, the state psychiatrist’s testimmony in fap#£ was merely cutnulative
in light of the overwhelming evidence of guilt." 291/

Both Fledsoe and L£ape show that courts are generally reluctant to rigidly
apply sanctions for violations of the order of proof of expert testimony and will
instead look &t the record as a whole for prejudice. Only the other hand, the plain
wording of MRE 302 and FRCP 12.2{¢) and the Supreme Court's decisions in Smsirh
and Fuchanss require the government to wait until rebuttal to introduce
evidence from compelied mental examinations. The problem with the analysis of
courts like Fledsoe and £spe is that they presume that defense counsel’s control
over the order of proof is not a significant factor in Jetermining if the accused
has been prejudiced; rather, they only look at the sum total of evidetice
introduced by both sides. Furthermore, they ignore the fact that, once the
government introduces evidence from a compelled mental examination, the
defense is "locked in" to conceding that the sorus rews of the offense was
committed and, therefore, must rely solely on insanity.

The next question arises out of MRE 302(b){2)'s langusge : "An expert for the
prosecution may testify as to the reasons for the expert's conclusions and the
ressons therefor as to the mental state of the accused if expert testimony offered
by the accused has been received into evidence....” 292/ Thus, the trial counsel
does not have to wait for the accused to open the door, but ¢an introduce the bare
conclusions {minus the ‘“reasons therefor”) of the sanity board on its
case-in-chief. The practical problem with such a practice is that the trial counsel
is barted first laying a foundation for the expert’s conclusions. This strange
procedure inverts the normal practice of requiring the proponient of opinion
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evidenice to lay & foundation before the evidence is admitted. Even more
disturbing is the question that logically follows: if the defense counsel objects to
this opinion testimony for s lack of a foundation, has he inadvertently opened the
door to the "reasons therefor”? It seems that common sense should prevent &
trial counsel from doing this, but the plain wording of the MRE 502 does not
prevent it

The drafters’ anal?sis to MRE 302 provides no insight into this question.
Professor Saltzburg comments that, "The Rule anticipates that normally the
defense, and not the prosecution, will be the first to raise the issue of mental
responsibility at trial,” 293/ but notes that the 5ledsos 294/ court held that this
maxim need not be strictly followed. However, in S/edsoe the government
experts’ testimony went beyond their bare opinions on direct examination and the
appellate court recognized such a practice violated MRE 302(b)(2). 205/ Thus,
Bledsoe did not resally decide if the admission of the bare medical conclusions on
the government's ¢ase-in-chief violates the rule.

No federal court or ¢ivilian commentator has addressed this precise issug. One
reason may be that both FRCP 12.2(¢) and the ABA Standard do not permit such &
distinction to be made. ERCP 12.2{¢) provides that, "no testimony by the expert
beged upon such statement. shall be admitted. except on an issue respecting
mental condition on which the defendant has introduced testimony.” 286/ FRCP
12.2(¢)'s bar against all "testimony” (i.e. including conclusions) precludes the
government expert from giving his bare conclusion uniess the defense opens the
door. In this regard, FRCP 12.2{c) gives the defanse counsel broader control than
MRE 302 over whether the door is opened, but less conitrol over how much or what
type of evidence is allowed in rebuttal.

ABA Standard 7-3.2 is similar to FRCP 12.2(¢) on the admissibility of conclusions
and specifically states that "no epsnion. besed on such statement, information,
or evidence [from the compelled examination] is admissible..unless [it] is
otherwise relevent to an issue raised by defendant concerning defendant’s mentad
condition and defendant intends to introduce the testimony of [an expert] to
support the [defense claim )" 297/ Although the ABA Standard, like FRCP 12.2(¢),
prohibits admissibility of the government expert's opinion untl the defense
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opens the door, the ABA standerd is different than FRCP 12.2(c) fand MFE
302(b){2) for that matter) in that it does not seem to require that the door be
opetied by the actual furroductics of defense evidenice.  Instead, the ABA
Standard only requires that the defendant raise the issue and intenid to introduce
such evidetice. The plain wording of the ABA Standerd is different than FRCP
12.2{¢) and may be interpreted to mean that if the defense gives notice of its
intent to assert the insanity defense and raises the issue on vosr Jire or opening
statement, the door may be opened for the government to introduce such evidence
ofi its case-iti-chief. 298/ For some resson the commentary 299/ to the ABA
Standard, which makes repeated comparisons to FRCP 12.2(¢), does not discuss this
difference.

There seems 10 be no ¢lear answer at this time whether MRE 302 establishes an
absolute rule that a trial counsel must wait until his rebuttal ¢ase to introduce
expert testimony from a sanity board. However, the better view would seem to be
that he should, especially in light of the Supreme Court's recent decision ih
Buckanssn in which the Court made repeated references 1o its permissible use
“on rebuttal.” 300/ Furthermore, the entire history of compelled mental
examinations is based on the notion of afair balance that must be achieved when
the accused uses expert testimony. A tactical "preemptive strike” by the trial
counsel would do nothing but risk upsetting that balance.

b. The Lay Insanity Defense.

One puezle surrounding MRE 302 since its inception concerns whether the
accused can assert the insanity defense solely through lay testimony and thereby
prevent the government from introducing testimony from the sanity board?
This notion of the "lay insanity defense” is most succinetly described by
Professor Saltzbure:

The Rule is particularly ¢loudy with respect to the basis of

offered lay testimony. According to the dzafysis, 01/ a "lay”
sanity withess' testimony is not derivative unless the withess has
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tead the sanity board’s report. This seefns too narrow and does
niot take ifato account the ¢case where a "lay” sanity defense might
be derivatively and very effectively built on statements made by
the accused 1o the board. In that case, the lay testimoniy should be
conisidered to be derivative for the purposes of (b){1). That broad
treatment of the term “derivative evidence” would be more in
line with the policies of subdivision (a).

The Rule as originally written 302/ would have permitted the
prosecution to respond to lay defense witnesses with expert
testimony as long as no reference was made to specific statements
by the accused. However, subdivision (b)(2) was changed on 1
September 1980 to permit the prosecution use of experts only
after the defense has used its experts. 3037 Now, following an
adverse finding of sanity under RCM. 706, the defense can
theoretically rely on lay testimony and block expert rebuttal by
the prosecution. 304/

Notwithstanding the ¢lesr wording of MRE 302, one military case has decided that
defetise reliance solely on lay insanity withesses does not preclude introduction
of expert westimony by sanity board docrors.

In Fufted States v. Marikews discussed earlier, 305/ the accused was
referred to & military psychiatrist after he assaulted his First Sergeant. The |
examination wes c¢onducted with a view towsrds sn adverse administrative
separation, but no charges were preferred. The accused was diaghosed as having
an antisocial and paranocid personality disorder. He was subsequently
apprehended for possession of marihuana and another ssssult. He was sgain
referred to the same military psychiatrist, who confirmed his earlier diaghosis
and further found that the accused was mentally responsible. Up 1o this point,
charges were still not preferted and neither of the examinations had teen
“ordered.” The government then decided to charge the accused for all the three
offenses. The accused’s defense counsel asked the same psvchiatrist to examine
the accused for a third time: the diagnosis was the same. 306/
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At trial, the accused asserted the insanity defense through lay witnesses. On
rebuttad, the government ¢alled the same military peychiatrist who hed examined
the accused three times. The defetise objected to the psychiatrist’'s testimony
unider MRE 302 . The objection was denied atid the accused wes convicted of all
three charges. 307/

On appesl, the Army Court of Military Review keved in on the fact that MRE 302
ohly protects evidence derived from asanity board. The court noted that none of
the three examination were satiity board examinations and, accordingly, held that
MRE 302 did not apply._308/ Howewer, the court went further in dicfs stating
that even the examinstions were ssnity boards, the lay insanity defense would
not block testimony from the sanity board on the government's rebuttal. The
court reasoned that if the lay insanity defense were read into MRE 302, the jury
would not be privy to otherwise relevant and admissible evidence from the sanity
board, but would have to settle for inferior rebuttal evidence comprised of
government lay withesses and experts who only observed the accused in the court
room. The court further reasoned that MRE 302, like FRCP 12.2{c), was only
designed to protect the use of evidence to prove the gczus rews of the offense
and not the "issue of guilt.” 309/

Marthenws is atroubling opinion for several reasons. The court failed to
address the obvious question of whether & prosecutor could effectively
circumvent the protections of MRE 302 by arranging for the accused to be ordered
to undergo an mental examination for the ostensible purpose of an ad%;erse
administrative elimination action, and then use the results at trial. Under the
court’s analysis MRE 302 would not apply. Furthermore, in fLesrucky v
Suckanar, 310/ the Supreme Court ahalyzed evidence an involuntary
hospitalization examination requested by the defense as if it were a sanity
examination requested by the prosecutor. 311/ Similarly, in Lsrelle v Smith,
312/ the Court stated that, in the area of mental examinations by the government,
"the availability of the [Fifth Amendment] privilege does not turn upon the
nature of the proceedings..., but upon . the exposure which itinvites.” 313/

Although this issue alone could comptise an article, it is sufficient to say
that it is not clear if & mental examinations conducted for administrative
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procedures based upon miscondust showld be deprived of the protection of MRE
302 if it wes reasonably foresesable that the misconduct could result in a
court-martial.

Anocther problem with KMarrkewr is that it assumes that MRE 302 was only
designed to protect the use of evidefice frofm a sanity bosrd 0 prove the sorae
reus of the offense, but could be used "on the issue of guilt” even if the Jefense
does not use expert evidence. As discussed in detail earlier, 314/ the "guilt vs
sanity " dichotomy has been rejected by the Supreme Courtin LSszeffe v Smith,
Furthermore, the former version of FRCP 12.2{¢) that once contained this phrase,
and which was ¢ited in the Marrhewe opinion, has since been deleted from
12.2{¢c) in light of Smseh 315/ Last, the XNarzkews opinion also fails to take
into accounit that the history of compelled metital examinations is based on the
assumption that an accused submits 10 & government examination and thereby
forfeits his fifth and sixth amendment rights only because the government needs
such expert evidence to rebut the accused’s experts. 316/

One recent federal case addressed the lay insanity defense. In Svhneidesr v
Lrasugh. 317/ the accused asserted a "lay mental status” during his sentencing
phase of his trial. The accused had a drug rehabilitation counselor testify on his
behalf. The prosecutor convinced the trial court that the counselor wes at
"expert” for purposes of opening the door to evidence from an earlier compelled
mentsd exsmination. In affirming the defetidant’s conviction. the Fifth Circuit
Court of Appeals interpreted the Supreme Court's decisions in Buwckansan and
Sz f2k and held that the drug counselor was an expert for the purpose of opening
the door 10 the introduction of expert government testimony. The court went on
to state in drezs that:

If, for example, [the defendant] had called his family or friends to
testify that he was a good fellow and ¢ould be reformed, he would not
have opened the door to the use of the psychiatrist's expert testimony
against him. In general, the defendant must introduce mental-status
evidence that may be fairly characterized as expett testimony before
the prosecution may respond with the results of a psychiatric
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exednination. 3187
Thus, the court recognized that the lay insanity defenise could te intentionally
and effectively used by a defetise counsel to assert the insanity defense and, at the
same titne, block the government's use of its experts. In this regard, Scluefder
is in direct oppogition to Matzkews

Based upon the Fifth Circuit Court of Appeal's Jicrs in Schneider and the
Supreme Court's langusge in Safrk and Sucksssn, the lay insanity defense
Joes exist. The concerns expressed by the Marzhewe court bear consideration;
howewver, the lay insanity defense does not really give the defense an unfair
advantage because it only permits the defense to use lay testimony and the
governfent is free to respond in kind. The law of compelled mental examinsations
requires a fair balance between the government and the accused:
notwithstanding its awkwardness, the lay insanity defense achieves that balance.
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¢. ¥hat Opens the Door to Specific Statements from the Sanity Board?

The last question in this article is: ¥What actions by the accused open the
door to specific statements made at the sanity board? MRE 302(b){1) states: "There
is no privilece under thiz rule when the acoused first introduces into evidence
such statements ot derivative evidence.” 318/ Though MRE 302 itself does further
explain this provision, the drafters’ analysis states that it applies "oty whes
the Jerense makes explicit use of statements made by the accused to &
sanity boatrd or derivative evidence thereof. ™ 520/ Thus, drafters take the
pogition that questions about this provision should be strictly conistrued in favor
of the defense. _

However, as Professor Saltzburg has noted, this standard may be difficult to
apply at trial. 321/ For instance, would the defense’s references to specific
statements during the defense’s wosr Jire or on opening statement open the
dJoor? These concerns are generally referred 1o by the drafters’ caveat: "An
informed defetise coutisel raust proceed with the greatest of caution being always
concerned that what may be an innocent question may be considered an ‘open
sesame.” 322/ Professor Saltzburg similarly cautions: “[olly the most wary
defense counsel should make any reference or allusion to covered evidence here
unless he clearly intends to make use of the statements and is willing to see the
government respond.” 323/ Though MRE 302(t3(1), like (b){2), requires actual
iniroduciion of evidence, the same considerations discussed earlier 324/
concerning opening the door the sanity board's conclusion would probably apply
equally to specific statements, and the ressonable view is that the defense would
have to actually introduce statements before the door is opened.

Certain deliberate actions by the defense would clearly open the door to the
intraduction of statements. Some examples are: the defense counsel impeaches a
sanity board expert by attemnpting to show that the accused's statements at the
board do not support the expert's conclusions; 325/ following a favorable finding
of insanity by one or more of the sanity board experts, the defense counsel calls
that expert a8 a defense witness and elicits specific statements in support of the
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expert’s finding; 326/ and, the defense obtains the full sanity board report
containing specific statements snd provides that report 1o either a Jefense expert
or ey witness who then relates or refers to them to the jury. 327/

Other actioniz by the defenise should not be construed as opening the door 1o
specific statements. The trial coungel should not be able to "push” open the Joor
by cross-examining a sanity bosrd expert called by the defense if that expert only
relates his conclusions. 328/ Also, atrial counsel should not be permitted to call a
sanity board expert, either on his ¢ase-in-chief or on rebuttal, elicit the expert’s
conclusions, snd then "hope” that & juror will submit a written question 329/ 1o
the judge concerning statements made at the sanity board.

But there are circumstances where fio ¢lear answers exist. For instance,
RCM 706 {c}{4) 330/ permits multiple satiity boards. MRE 302(b)(1) states that the
door is opened to statements from a sanity board when the accused introduces
"such statements.” 331/ Does this mean that the door is opened to a single sanity
board only by the defense's use of statements from that partivular board? Or
would use of statements made at one sanity board opeti the door 10 statements made
at any other sanity board? Perhaps the best solution in this case is contained in
military and civilian case law.

In the pre-MRE 302 case of Fuiied States v, Frederick discussed
earlier,332/ this very problem occurred. In that case, thetre were 1wo sanity
boards. At trial, the defense used statements from the first board, and the
government rebutted with statements made at the second board. The Court of
Military Appeals held that the defense’s actions specifically opened the door to
statements from the second board. 333/ Similarly, the United States Court of
Appeals to the District of Columbia reachied the same result under similar facts in
Juited States v. Byers 334/ which was recently cited with approval by the
Supreme Court. 335/ Since MRE 302 itself is based in pott on Frederick s
holding, 336/ and since the Supreme Court recently approved the holding in
Frers, MRE 302 probably allows the government to rebut with statemenits from
any sanity board once the defense opened the door 1o one of them.

Perhaps the most difficult questions cn:-ncerning opening the door to specific
statements arise when the defense counisel calls a Jefense expert. Since MRE 302
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only applies to statetnents made at a sanity board, and since the military has no
pevchotherapist-patient privilege, statements made to a privately retained
civilian expert are not privileged and may be elicited on eross-exsmination by the
triad counszel. 337/ But if the defense counsel elicits statements made 10 a Jefenise
expert on direct exsdnitiation, should the trial counsel be permitted to rebut with
specific {and possibly contradictory) statements that the accused made to the
sanity board? And what if the defense ¢alls a government expert, either one
from the sanity board or elsewhere, and limite his direct examination to the
expert's conclusions concerning the accused’s menital stete? Cata the prosecutor
¢ross-exaanine the basis of the expert's opinion by eliciting specific statements?

These were the kinds of questions conitained in the facts of the pre-MRE 502
cate of Fufred Stares v. Farker 338/ The accused was charged with
premeditated murder and assault. He weas referred to a sanity board, which
apparently 339/ came to the conc¢lusion that the accused was sane. He was then
examined by his privete psychiatrists, who came 1o an opposite conclusion. At
trial, the trial counsel was permited to cross-examine, aver the objection of the
‘defense, both the sanity board and the civilian peychiatrists concerning specific
statements made at both examinstions. 240/

Dn appeal of his conviction, the defense contended that the trial counsel
should not have been permitted to elicit specific statements from the sanity board
even though the accused had been warned of his rights. The Jdefense contetided
that the accused'’s statements were inadmissible because he had been compelled to
undergo the sanity board upon pain of forfeiting the insanity defense. 341/

Before addressing the issue on appeal. the Court of Military Appeals traced
the history of compelled mentsl examinations in the military and in parallel
federal cases. The court reaffirmed it earlier holdings 342/ that explained the
justifications for such examinstions. But then instesd of addressing the issus
raised by appellate defense counsel concerning the sanity board testimony, the
court instead answered its own question whether the trial counsel’s
¢ross-examination of the civilian pesychiatrists violated its earlier decisions. 345/
The eourt held that the admission of the statements was not error for several
reasons: the trial counsel only elicited statements in an attempt 10 impeach the
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baziz of the civilian peychiatrist’s opinions; the satity board experts had advized
the accused of his rights, and the sanity board repott was provided to the ¢ivilian
psychiatrists; the statements were admitted only on the issue of guilt; there was
subgtantial extrinzic evidence of the acryr réews: and, the trial judge issued
extenisive cautionary instructions . 344/

An obvious limitation of Farder ¢ holding is that the case was tried before
the effective date of MRE 502 , thus the Rule 4id not apply. However, even the
holding itzelf is unclear since the court did not really address whether the
Jefense had opened the door to statements made to either the sanity bosrd or the
civilian peychiatrists, Instead, the court decided that statements are
part-in-parcel of opitiions snd must be examined together:

Since the psychiatrist’'s opinion about an accused’'s mental
state may be based on his statements, s psychiatrist testif'ving for
the Government on direct examination may not be able to explain
adequately the basis for his opinion if he is not allowed 10 refate
such statements. However. if he does recite such statements, they
may affect the factfinder’s determination as to issues other than
mental responsibility. Similarly, if a defetise psychiatrist cantiot
be questioned on cross-examination sbout the accused's
statefaents to him, the cross-examiner's right to test the accuracy
of the expert’s opinion is cuttailed. While in future cases a
different result may be required by reason of Mil. R. Evid. 302--a
matter on which I express no opinion--1 am convinced that the
militery judge properly dealt with the dilemma. 345/

Thus, though the court recognized MRE 302 would pose questions concerning
the separation of conclusions from statetaents, the court did not propose a
solution under the recently promulgated MRE 302, Although that part of
Farker s holding which states that on ¢rosz-examination a private defense
peychiatrist may be forced to relate statements made to him probably survives
MRE 302, the opinion is otherwise of no help in interpreting MRE 302.
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If1 comparison to the Fardercourt’s interpretation of MEE 302, bath ERCP
12.2{c) and ABA Standard 7-3.2 do not attempt to make such impossibly precize
distinctions between conclusions from statements if those distinctions would
be artificisd and confusing. Instead, the rules give civilian trial judzes
broader discretion in achieving the "fair state-individual balance.” 346/

FRCP 12.2(c) preciudes the admission of both statements and opinions

"testimony”) on any issue "except on an issue respecting mentsl condition on
which the dJefendant has introduced testimony.” 3477 Unlike MRE 302, the
federal rule does not require the defenise to introduce statetnents from the
court-ordered mental exsmination in order for the government to rebut with
those statements. In this regard, FRCP 12.2{(¢c) more favorable to the
government than MRE 302, Similarly, ABA Standard 7-3.2 precludes toth
statemetite and opinion: unless they are "relevant to a1 issue raised by the
defendant concerning [his] mental condition and [he] intends to introduce
[expert testimony] on this issue.” 348/ This part of the Standatd is identical to
ERCP 12.2(¢) and is also more favorable to the government than MRE 302.

This distinction between MRE 302 and the two ¢ivilian rules cani have
important consequences at trial. For example. 349/ suppose an accused
charged with premeditated murder tells his defense counsel that he had a
delusion during the murder that the victim was about to kill him, so he killed
in self-defetise.  The defense ¢ounisel then requests a sanity bosed, which
comes to the conclusion that the delusionn as related by the accused to the
boarrd is inconsistent with a true psychotic episode. The defense counsel tells
the accused that the sanity board results are unfavorable. The defense then
obtains a private psychiatrist to examine the accused. The accused remembers
that what he told the sanity boérd "didn't work,"” so he changes his delusion to
make it mote extreme. At trial, the defense psychiatrist relates the accused's
statements to him {(but not w the sanity board) and concludes that the
stateraents support a classic disgnosis of gross paychosis & a result of
parancid schizophrenia. The government rebuts with the conclusions of the
sanity board expert, but the defense is careful not to c¢ross-examine the
government expert abow the accused's statements 1o the board, ie., the door
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to the satity board statemetits remaing ¢losed. Furthermore, the saity toard
expert then informe the triad ¢ounsel that a true schizophrenic delusion
remaing fixed in a subjects memory and does not change. Undet these facts,
MEE 302 (b) would preciude the trial counsel from showing the jury that the
accused changed his story and, thus, the murder was not the result of a
achizophrenia psychosis. In comparison, the civilian rules would sllow
admission because the accused interjected the "issue” of his delusion into the
Case.

In conclusion, ERCP 12.2{(¢) and ABA Standard 7-3.2 are more reslistic
than MRE 202(t). The civilian rules are also more consistent with the
opinions of the United States Court of Appeals for the District of Columbia in
United States v, Frers 350/ and the Suprete Coutt in Suckansan v
Kemruckr 3517 Unlike MRE 302, these rules give triad judges more latitude in
allowing the prosecutor to effectively rebut any mental status issue
introduced by the accused and thus achieve a better balance between the
accused and the government.
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VII. RECOMMENDATIONS.

A. Notice to Defense of Sanity Board.

RCM 706 sllows either the convening suthority or the military judge to
order a sanity board 352/ upon the request of an investicating officer. trial
counsel, defense counsel, military judge, or member. 353/ RCM 706{c)(3)(B} 354/
requires that a copy the sanity toard report be provided to the defetise counsel
but does not specifically require that the defense counsel to be natified besfore
the sanity bosrd. Both the Court of Military Appeads 355/ and several federal cases
356/ have criticized the practice of not notifving the defense coutizel beforehand.
Onice the accused is charged with an offense, a defense counsel should be entitled
to notice that the accused has beenn ordered to submit to a sanity board.
Accordingly, RCM 706 should be amended to specifically provide for such notice,

B. Recorded Sanity Boards.

Conzideration should be given to amending RCM 706 to specifically provide
for recorded sanity boards if requested by the defenise. 357/ Recording would
enable the defenise to more effectively prepare for the ¢ross-examination of the
sanity board experts. On the other hand, if the defense coutisel opens the door to
specific statemenits made at the sanity bosrd, a recording would ensble the trial
counsel to rehabilitate or support the sanity board experts by showing the jury
exactly what took place . RCM 706 should be amended slong the lines of ABA
Standard 7-3.6(d). 358/ A proposed adaptation is as follows:

Recording the Board. If requested by the defense, all
mentsl examinations should be recorded on audiotape or, if
possible, on videotape, atid a copy of the recording should be
provided promptiy to the defense counsel. The defense mav
use the recording for ahy evidentiary purpose permitted by
the Military Rules of Evidence. If the defense intends to use
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the recording at tried. it should notify the military judge.
Upon receiving notice, the militaey judge will order that the
prosecution receive a copy of the recording. Upon the
defenize motiony, the military judze may enter a protective
order redacting portions of the recording before it i
forwarded to the prosecution.

C. Yarnings by the Sanity Board Expert.

Technicad Manual 8-240, Fewchisiry i Military LZsw  should be
changed to give military mental health experts uniform guidanice on their
gthical duties to warfi the accused at a sanity board. 359/ Experts should be
instructed not to conduct the sanity board unless the accused hes head the
opportunity to consult with s defenise counsel. Furthermote, a written consent
form should be used to assist the expett. A proposed form 360/ is as follows.

Interview Congent Form

{To e read to0 the accused by the sanity board expert in the
presenice of & witness)

Before you and I talk, I want to first explain why I'm here with you
now. I have been directed by {(convening authority/judge) to interview
yvou end report to (him/her) about your mentad state. You have been
charged with the offense(s) of (name of offense(s)) and your mental
state is an issue in your case. Since it iz the duty of your commanders to
hold soldiers accountable for the offenses they may have been
committed, this information i impotrtant to the cage,

I want you to uniderstand that I am here to gather information. 1am
not here t0 provide treatment. [ will be observihg your actions and
listening carefully 1o what you say. Anvything you say, don't say. do, or




Jon't do may  be used against you in a court-martisd.  After this
interview, I will review other materials in your case 361/ snd come to a
conicluzion about your mental state,

If I conclude you are suffering from amental iliness, it is possible that
wy opittion will assist vour defense counsel 3627 in defending your cese.
If T conclude that you are suffering from a mental iliness that might
make it more likely you will commnit orimes or hurt yourseif or other
people, this opinion may be used against you in court. 0On the other
hand, if I decide vou are menitally normad. @y opinion may be used 363/
in court to show that you were fully responsible at the time of the
offenizes you are charged with.

At any time you may stop this intetview. 364/ Also, at any time you
cati stop and ask for your defense counsel. 365/ 1 want yvouto Know that
I will not come to any conclusions about your mental state unless you
agree 1o this interview, both by telling me and giving your written
permission. Before I ask for your permission, I want to ask you some
questions to make sure you understand the purpose of this interview.

1. Who iz your defense counsel?
2. Whyam Italking to you?
3. Who directed me to interview you?
4. Will Itell anvyone else what we talk about?
5. If I coneclude you are suffering from a mental iliness, how could
you case be affected?
6. If I conclude you are mentadly normal, how could vour ¢ase be
affected?
7. Cati you stop this interview whenewver you wish?
8. Can what you say be used against you in a court-martial ?
9. Catr how you act here or what you don't say here be used against
youin court-martial ?

{To be filled in by the sanity board expert)
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1. 1 have resd the foregoing statement and questions to (name of the
accused). Yes No

2. Based on my observations, it is my opindon that this individual fully
understanids and agrees to this sanity board interview. Yes No

{sighature of acoused) {(signature of sanity board expert)
{signature of witness)

D. Amend MRE 302 to Conform to FRCP 12.2{c).

MRE 302(a) and (b) should be amended to conform to FRCP 12.2{¢). This
would have several beneficial effects: 1) it would make it cless that the consent of
the aceused is irrelevant in determining if the door was opened; 366/ 2 it would
delete the now owt of date “issue of guilt” language; 367/ 3) it would specifically
allow the triad counsel to rebut statements made to a civilian experts with sanity
board statements; 5687 4) it would generally give trial judges greater flexibility in
deciding how when and to what extent the door has been opened to various types
of evidence; 369/ and, it would enable military courts to more directly apply the
abundance of federal case law in this area. A proposed amendment based on ERCP
12.2(c) iz as follows:

No statement made by the accused in the course of any
examination ordered under R.CM. 706, whether the examination
be with or without the consent of the accused, no testimony by
the expert based upon such statement, and no fruits of the
statement shall be admitted in evidence against the accused in a
court-martial except on an issue respecting mentsl state on
which the accused has introduced expert testimony.
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VII. CORCLUSION.

Becase of the tremendous tension betweeny conpelled mental examinations
and the protections of the fifth and sixth amendments, rules like MRE 502 will
always be difficult to understand and apply. Does the Rule need changed? There
is mmuch 1o be said an old saying: "If it ain't broke don't fix it." However, there is
alzo wisdom in atiother old seving: "An ounce of prevention is worth & pound of
cure.”  Like the fair state-individual btalance that MRE 302 was originally
designed to achieve, a balance between these two old sayings must be considered
before its time for & change. Whether MRE 302 is for either side ah "unfair
balance” 370/ a8 it was ¢alled when it first went into effect still remains to be
seen.

62




* Judge Advocate General's Corps, United States Army. Currently serving as
Senior Defense Counsel, Fort Meade, MD. Formerly assigned as Chief, Criminal Law
Branch and Trial Counsel, Seventh Infantry Division(Light), Fort 0rd , CA,
1984-1987; Military Police Provost Marshal and Platcon Leader, 95th Military
Police Battalion, Zweibrueckern, Federal Republic of Germany, 1979-1981; brigade
Nuclear Security Officer, 56th Field Artillery Brigade (Pershing Missile),
Schwaebisch Gmuend, Federal Republic of Germany, 1977-1979. L L M. The Judge
Advocate General's Schoo, 1988; |. D. Chio State University, 1984; B.A. Wahington &
Jefferson College, 1977. Completed 36th Judge Advocate 0ffice Graduate Coutse,
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20 Crim. L. Bull. 124 (1984) , and Fraics Workshop. Fost Irial juros
Interviews, 20 Crim. L. Bull. 449 (1984). Member of the bars of the State of
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United States v. Byers, 740 F.2d 1104, 1176 (Bazelon, C.]. dissenting). Chief
Judge Bazelon is widely recognized as the leading judicial expert in the law of
mental health. He is the author of humerous important opinions in that field,
such as United States v. Durham, 214 F.2d 862 (D .C. Cir.1954).

It is an affirmative defense in a trial by court-martial that, at the time of
the ¢commission of the aéts constituting the offense, the accused, as a
result of a severe mental disease or defect, was unable to appreciate the
nature and quality or wrongfulness of his or her acts. Mental disease or
defect does not otherwise constitute a defenise.

Uniform Code of Military Justice art. 50a 10 USC.A. § 85%a (1987 Supp.)
[hereinafter cited as UCM]JL See alsa Msnual for Courts-Martial, United
States, 1984, Rule for Courts-Martial 916 k (1) [hereinafter cited as RCM ]




UCM]Jart. 50a (b).

RCM 716k (3}{A).

"No problem in the drafting of & penal code presents larger intrinsic
difficulties than that of determining when individuals whose ¢conduct would
otherwise be c¢riminal ought to be exculpated on the ground that they were
suffering from mental disease or defect when they acted as they did." MODEL
PENAL CODE Comament to € 4.01 at 156 (Tent. Draft No. 4, 1955).

“[T he real problem with the insanity defense [lies] in the fairness of its
administration, not its verbal formulation.” United Stwates v. Byers, 740 F. 24
1104, 1176 (DC. Cir. 1984){Bazelon, C.]. dissenting). "[Tlrials involving the
insanity defense are arduous, expensive, and worst of all, thoroughly
confusing to the jury.” S. Rep. 225, 97th Cong., 24 Sess. 222, reprinted i
1984 US. Code Cong. & Ad. News 3404 (quote from introduction to legislative
history of Insanity Defense Reform Act. Pub. L. No. 98—4'?1 98 Stat. 1976
{1984)).

RCM 706. RCM 706 {(¢){1) provides that a board, historically referredtoas a
"sanity board,” may consist of one or more medical experts. The 1986
amendment to this subsection deleted the requirement for at least one
psychiatrist. Under the new rule, the entire board may consist of one or more
psychiatrists or ¢linical psychologists. RCM 706 is reprinted in its entirety at
note 72.




RCM 706 pravides authority for ordering an accused to submit to a sanity
board. The rule is enforced at trial through Military Rule of Evidence 302 .
which provides that "The military judge may prohibit an accused who refuses
to cooperate in & mental examination authorized under RCM 706 from
presenting any expert medical testimony as to any issue that would have been
the subject of the mental examination.” Mil R. Evid. 302(d)[hereinafter cited
as MRE]. MRE 302 is reprinted in its entirety at pages 9-10.

In order to avoid confusion, the Latin phrase will be used throughout this
article to indicate the act alleged minus any mental state 10 include insanity.
As Professor Perkins has noted, commonly use phrases such as "criminal act”
"are so suggestive of the ¢rime itself .. that perhaps the Latin phrase is less
likely to cause confusion.” Perkins, Criminal Law, p. 831 (3d ed. 1982).

10

See. e.g. United States v. Babbidge, 18 USCM.A. 327,331, 40 CMR. 39, 43
(1969), and United States v. Albright, 388 F.2d 719, 725 (4th Cir. 1968} (both
opinions stating that purpose of a compelled mental examination is not o
prove the actus reus of the offense but rather to prove sanity).

11 See infra text accompanying notes 173, 194.

12

MRE 302 analysis; United States v. Parker, 15 M.]. 146, 149 (CM.A. 1983).
One military commentator has written: It should be evident that the entire
issue of the sanity of the accused and the right agains self-incrimination is an
exceedingly difficult question and one not susceptible of easy solution.
Lederer, Rights Warnings in the Armed Services, 72 Mil. L. Rev |1,
(1976).




13

The United States Supreme Court has recently recognized the
government'’s paractical need to conducts compelled mental examinations:
"[W hen & defendant asserts the insanity defense and introduces supporting
psychiatric testimony, his silence may deprive the State of the only effective
means it has of controverting his proof on an issue that he has interjected
into the case.” Buchanan v. Kentucky, 107 S. Ct. 2906, 2917 (1987)(Blackmun,
J) quoting Estelie v. Smith, 451 U.S. 454, 465 (1981) (Burger,C.]J.).

14

“No person..shall be compelled. to be a witness against himself." US.
Const. amend. V.; See afso, UCM] art. 31 {(a): "No person ..may compel any
person to incriminate himself or to snswer any question which may tend to
incriminate him."

15
See. e.g.. United States v. Wilson, 18 USCM.A. 400, 40 CMR. 112 (1969);
United States v. Olah, 12 M.J. 773 (ACMR. 1981).

16

See. ¢.g.. United States v. Byers, 740 F. 24 1104, 1176 (D L. Cir. 1984)(en
panc){Scalia, ].); United States v. Bohle, 445 F.2d 54 {7th Cir. 1971); United States
v. Smith 436 F.2d 787 (5th Cir. 1971); United States v. Albright, 388 F. 24 719 (4th
Cir. 1968}; United States v. Cohen, 530 F.2d 43 (S5th Cir.) cerr. denied 429U 8.
855 (1976); United States v. Greene, 497 F.2d 1068 (%th Cir. 1974), cery. denied
420 U S. 909 {1975); United States v. Mattson 469 F.2d 1234 {9th Cir. 1972) cer?.
denised. 410 U S. 986 (1973); United States 2x .re/ Stukes v. Shovlin, 464 F. 2d
1211 (34 Cir.) 1972); United States v. Baird, 414 F.2d 700(24 Cir. 1969); United
States ex. ref. Wax v. Pate, 409 F.2d 498 (7th Cir. 1969); Thorton v. Corcoran,
407 F.24 695 (DL. Cir. 1969); United States v. Albright, 388 F.2d 719 {(4th Cir,
1968). See also Estelle v. Smith, 451 U.S. 454, 465 (1981} {(dicta) (concurring
opiniot1 by Chief Justice Rehnquist). For a discussion of similar state cases s&¢




Annotation, Kight of Accused in Criminal Frosecution 1o Fresence of
Lounsel at Court-dppoinied or Approved Feyohiatiric Framination, 3
A L.R4th 910 (1981).

17
"In all ¢riminal prosecutions, the accused shall enjoy the right to..the

Assistance of Counsel for his defence.” U.S. Const. amend. V1.

18

The drafters of MRE 302 recognized that the rule left many questions
unanswered. Ses MRE 302 analysis. This article examines only military and
federal faw. Much of the federal case law in this area involves Fed. R. Crim. P.
12.2 {¢)lhereinafter referred to as FRCP 12.2{(¢)] and its former statutory
counterparts. However, it should be noted at this point that many federal
cases that have addressed the fifth and sixth amendment issues involving
compelied mental examinations began in state ¢riminal wials involving state
statutes and procedures similar to federal rule and statutes. For the most part,
federal courts review these constitutional objections similarly regardless of
their origins. See. £.g., Estelle v. Smith, 451 US. 454, 463, n. 6 (1951) .

19

Manual for Courts-Martial, United States, 1951, para. 121 [hereinafter cited
as MCM, 1951 ] Manual for Courts-Martial, United States, 1969 (Rev. ed.), para.
121 [hereinafter cited as MCM, 1969]

20

United States v. Wimberly, 16 USCM.A. 3, 36 CMR. 159 {1966); United
States v. Burke, 28 CMR. 604 (ABR. 1959). This article does not address
whether a psychotherapist-patient privilege may arise outside of the sanity
board context. Communications made at examinations by defense mental
health experts not ordered under RCM 706 have been held to be outside the




scope of MRE 302 and, therefore. not privileged. United States v. Toledo, 25
M.]. 270, {C.M.A.-1987); United States v. Parker, 15 M.J. 146 (C.M.A. 1963); United
States v. Matthews, 14 M.J. 656 (ACMR. 1982). Sse generally anslysis to
MRE 501 (MRE 302 and RCM 706 do not ¢reste a general peychiatrist-patient
privilege). Bur ¢f.. United States v. Alvarez, 519 F .24 1036 (34 Cir. 1975). and
Edney v. Smith, 425 F. Supp. 1038 (EDNY. 1976), &/Y"'d 556 F. 24 556 (24
Cir.1977) (both opinions stating psychiatrist-patient communications not
arising from court-ordered examinations but prepared for use in insanity
defense protected by &rtorney -client privilege). 4ccord United States v.
Toledo, 25 M.]. 270, 275-6 (C.M.A. 1983)(d7cra by Judge Cox).

21
UCMJart. 31(b).
22
16 USCM.A. 3, 36 CMR. 159 (1966).

23

In both military and federal courts, & mental examination is considered
"compelied” or "ordered” even if requested by defense counsel. This iz so
because even though the defense may request the examination the court's
{or convening authority's) order is necessary to effect the examination. This
result is implied in the language of RCM 706{b) and is expressly stated in FRCP
12.2 {¢).

24
16USCMA. at11-12, 36 CMR. at 167-8

23 ,
18 US.C. 54244 at the time of the ¥imberter opinion provided:

No statement made by the accused in the course of any
examination into his sanity or mental competency provided




for by this section, whether the examinatiots shall be with or
without the consent of the accused, shall te admitted in
evidence against the accused on the issue of guilt in any
<riminal proceeding.

18 USC. 54244 (1949), amended by 18 USC. § 4244 (1984)[hereinafter
referred to as the former § 4244

26

16CM.A. at11-12, 36 CM.R. at 167-168. Ten years before the ¥Fimberley
decision, the Army Board of Review suggested in Jfr¢a that the former § 4244
was not applicable to the military. United States v. Burke, 28CM.R. 604 (ABR.
1959).

27

Department of the Army Pamphlet 27-22, Military Criminal Law Evidence
(No 1, July 15, 1987) states at parsgraph 18-3: "The holding in ¥Fimbdertier
has not been overtruled, however, and section 4244 has not been made
applicable to courts-mertial.” This statement is only partially correct. The
Court of Military Appeals did apply the former S4244 in United States v.
Holley. 17 M.J. 361 (C.M.A. 1984). At page 370 of the opinion the court stated:
"In our opinion, the decision in United States v. Wimberley...is not controlling,
and.. we will assume the exclusionary rule provided in [§ 4244 is applicable.”
The court went on to find that the sppellant had waived the statute’s
protection. Holley weas tried in 1978, two vears before the implementation of
MRE 302, but was not decided until 1984. The court probablv heid that 84244
was applicable both because federal civilian psychiatrists had conducted an
examination of the accused in a federal prison under expressiy under $4244
and because MRE 302 had been in effect for four vears. Although MRE 302
now is generally accepted as the military's only privilege in this ares any
further doubt has been finally resolved by Congress: 18 USC. § 4247(j) now
states: "This chapter [which inciudes the former $4244] does not apply to &




prosecution unider.. the Uniform Code of Military Justice.” /¢

-

28
18CM.A. 327, 40 CM.R. 39 (1969).
29
/7. 8a1325,40C. M. R. at 40.
30
id.
31
id
32

/7 at 32, 40 CMR. at 44 (emphssis added). Babdidege. its progeny, the
drafters’ analysis to MRE 302, and numerous federal cases sdhere to the
so-called "waiver theory” of compelled mental examninations. Although MRE.
302 and FRCP 122{c) are still constitutionally valid, recent federal and
Supreme Court case law cast doubt on the validity of the waiver theory &s
justification for these rules. Seg supratext accompanying note 195,

33

It would be a strange situation, indeed, if first, the government is
10 be compelled to afford the defense ample psychiatric service
and evidence at government expense and, second, if the
government is to have the burden of proof..and yet to be denied
the opportunity 10 have its own cortresponding and verifying
examination, a step which perhaps is the most trustworthy means
of attempting to meet that burden.

18 CM.A. at 330, 40 CMR. at 42 {citations ommitted){guoring Pope v. United




- States, 372 F24 710, 720 (8th Cir. 1967)(Blackmun, ].). The court also quoted the
following psssage from State v. Whitlow, 45 N.J. 3, 210 4. 24 763, 770 (1965) the
first reported opinion that addressed the issue:

[A In accused who asserts lack of ¢riminal guilt because of insanity and
who fully cooperates with psychiatrists engaged by him for examination
purposes, answering all questions put to him inciuding those relating to
the ctrime itseif, ought not to be allowed to frustrate a similar examination
by the State by asserting the bar againist self-in¢rimination. He ought not
to be able to advance the ¢laim and then make the rules for determination
of the ¢laim.

18 C.M.A. at 328, 40 CMR. at 42. ¥&irfow is generally recognized as the
premiere state case in this area and is often cited for its theory of the "fair
state-individual balance” needed in compelled mental examinations. Sge. 2.2..
Marcus, Fre-Irial Fsichigiric Frxaminatics: A4 lonflict with the

. Frivitege Against Self-incrimination 20 Syracuse L. Rev. 738 (1969).
However, courts and commentators grappled with the problems posed by such
exsminations vefore the Wasrlow decision. Ses. £.2.. Note, Fre-Trial
Menral Lxaminations and fommiiment: Some Frocedural Froblems
i the District of Cotumbia 51 6eo. L.J. 143 (1962). |

34
[T he purpose of the examination is not the ¢ruel, simple expedient of
compelling it (incriminating evidenice) from his own mouth. To repeat
an earlier statement the pi;rpose of the examination is not to determine
whether a defendant did or did not do the ¢riminal acts charged, but
whether he possessed the requisite mental ¢capacity 1o be ¢riminally
responsible therefore, if other proof establishes that he did do them. So
limited, we find nothing in the examination, over a defendant’s objection,
to violate a defendant’s privilege against self-incrimination.




18 C.M.A. a8t 329, 40CMR. at 43 {parenthesis in original) (quotations ommitted)
{ guoting United States v. Albright, 3868 F.2d 719, 725 {4th Cir. 1968).

3
18CM.A. at 31-33. 40 CMR. at 45-48.

36

See. £.g.. Marcus, Fre-Trial Fsyokiatric framination: 4 Conriict
Witk the Frivilege dgainst Self-incrimination, 5 Crim. L. Bull. 497
{1969); Comment, Changing Standards for Compulsory Menial
Framinations 1969 Wis. L. Rev. 270 {1969); Note, Mental! Framinations
of Defendanis Who Flead Insaniiy. Froblems of Self-Incrimingtion,
40 Temple L. Q. 366 {1967); Danforth, leath Xuel! for Fre-Irial Menisl
Framinations? Frivilege Against Self-incrimination, 19 Rutgers L.
Rev. 448 (1965); Comment, fompulsory Mental Framinations and the
Privilege dgainst Selr-incrimination 1964 ¥Wis. L. Rev. 671 (1964);
Note, Fre-Fria! HMenta! Framinaiions and (ommitment. Somé
Frocedursal Froblems i the District of folumbis 51 Geo. L.J. 143
{1962). Commentators continue to debate the constitutionality of compelled
medical examinations after 1969. Sg#. £.g.. articles cited fu27ra at note 163.

37
See. ¢.g. United States v. Alvarez, 519 F. 2d 1036 (3d Cir. 1975); United States
v. Malcolm, 475 F.2d 420 (9th Cir. 1973).

38
For discussions of how the Fabbides Rule was viewed by military

commentators, see Tifford, Badbidee: 4 Time for 4 Change 25 JAG ].
133 (1971); Holliday. Freirial Menia! Framinaiions Under Military
Law: 4 FRevamipstiosn, 16 AFL. Rev 14 (1974); Lederer, Fighits
Varnings in the drmed Services, 72 Mil. L. Rev. 1, 21-23 {1976).

10




39
18USCMA.400, 40CMR. 112 (1969).

40
/d at401-2,40CMR. at 113-14.

41
i

42

/7 at 403-4, 40C.M.R. at 115-16. By that time, the Court of Military Appeals
had decided United States v. Tempis, 16 USCM.A. 629, 37 CMR. 249 (1967),
which required counsel warnings in addition to non-counsel warnings under
Aricle 31(b), UCM].

43
1d.

44
See alse United States v. Schell, 18 USCMA. 410, 40 CMR. 122 (1969)

. {reaffirming both Febbidee and ¥Vilson).

45
18USCMA 403-4, 90CMR. at 115-16.

11




46

In United States v. Ross, 19 USCM.A. 51 41 CMR. 51 {1969), the court held
that failure to notify defense counsel before psychological tests were
administered at at sanity board, though unwise since the accused had already
retained counsel, was not reversible error.

47
19USCMA. 338 41 CM.R. 338 (1970).
48
/7 a1 339, 41 CM.R. at 339.
49
I at 340,41 CM.R. at 340.
50

In United States v. Ross, 19C.M.A. 51, 41 CM.R.51 (1969), the court held that
psychological test results used by a sanity board psychiatrist as & basis for his
psychiatric opinion did not require Article 31 warnings sinces the actual
stetements made in response to the test questions were not disclosed. The court did
not address whether the test results themselves were “fruits of the poisonous
tree.”

31
22USCM.A 424.47CMR. 402 (1973).

32 ,

Apparently, defense counsel in the early cases used this tactic 10 avoid the
harsh WFigberiey rule. To further compound the matter. Army Technical
Manusl 8-240, Feychiatry in Military Law parsgraph 4-4f (1968)[hereinafter
coted as the former TM 8-2401 required that the accused be warned of his Article
31 rights at the sanity board. This requirement, which remained in effect until it

12




was deleted in 1931, failed to recognize that an accused ¢ould not voluntarily
waive his rights in the true sense since he was being forced to submit to the
sanity board upon pain of forfeiting the insanity defense. The drafters of MRE
302 wisely chose to meke the privilege apply regardless of whether the accused
was warned of his rights. Numerous ¢ivilain commentators have addressed the
issue of whether a Miranda-type warning should be given at compelled mental
examinations. Sse. £.g. Read, Lan & Frrchisiric Mirands Work? 4
Lalirornia Ferspective, 14 Rutgers L.J. 431 (1983); Note, Miranda on the
Louch: An Approach 16 Froblems of Self-incriminstion. Kight! 1o
Counsel. eand Mirands Warnings on Fre-Irial Fsychiatric
Framinations of {riminal Defendants, 11 Colum. J. L. & Soc. Prob. 403
{1975). TM 8-240, which was changed in 1951, now states at paragraph 4-4f:

In light of the privilege protecting statements made by an accused
during a senity eveluation.. it is generally not necessary to advise
the accused of his or her rights under Article 31, UCM], and the
Fifth Amendment, before examining or interviewing him or her.
If doubt exists in a particular case, the medical officer should
contact the staff judge advocate to the convening authority for
assistance.

For a further discussion of whether a "psychiatric Miranda should
apply in the military, see f2/ra text accompanying notes 215-32.

33
The judge's order specified that:

a. No information secured during the examination or board
proceedings was 10 be publicized in advance of presentation
in court or termination of the trial.

b. No person exanining the accused was to disclose to the
trial counsel the substance of any disclosure made by the
accused during the examination.

13




¢. Any report of the examinsation was fiot to be related to
anvane outside technical medical channels without the
approval of the court, and the report was to be submitted to
the ¢ourt upon its completion.

22USCMA. at 426, 47CMR. at 404.

54

1d.
35

The text of RCM 706 is at note 72.
36

3M.J. 230 (CM.A. 1977).
57

As stated at note 45, supra counsel and doctors in the early cases took varying
approaches 10 rights warnings at sanity boards. By ordering that the accused dbe
given Article 31 warnings, the court did nothing more than specifically enforce
the former TM 8-240.

The Court of Military Appeals stated at note 3 of the opinion that it had
previously held in United States v. Wilson, 18 USCM.A. 400, 40 CMR. 112 (1969),
that the accused had no right to counsel during a court-ordered psychiatric
examination. The court also recognized that three federal ¢ircuit courts had held
the same. United States v. Cohen, 530 F. 24 43 (5th Cir. 1976); United States v.
Trapnell, 495 F .24 22 (24 Cir. 1974 ), cert. Jenied 419U S, 851 {1974); United States
v. Baird, 414 F.2d 700 (2d Cir. 1969) verr. denied 396 US. 1005 {1970); United
States v. Albright, 388 F. 2d 719 (4th Cir. 1968).

39

This part of the judge’s order was consistent with the judge’s order i1 United
States v. Johnson, 22 USCM.A. 424, 47 CM.R. 402 (1973).

14




60 -
Paragraph 151, MCM, 1969, provided that multiple sahity boards could be
ordered. This provision still exists at RCM 706 (¢){(4).

&1
3IM.J at232.

62
7d.at 233.

63

/¢ The court did not address whether the statement was admitted on the issue
of guilt as opposed to sanity. However, it appears that the question ("[D}id the
appellant indicate in any of the interviews whether he knew it was wrong to kiil
the victim[?]" } was admitted only on the issue of sanity.

64
7. a8t 234.

65
United States v. Wimberley, 16 USCM.A. 3, 36 CM.R. 159 {1966).

66
United States v. Babbidge, 18 C.M.A. 327, 40C.M.R. 39 (1969).

67
United States v. Wilson, 18 USC.M.A. 400,40 CMR. 112 (1969).

68

This was not specifically required by the court. However, it can be inferred
by the court’s approval of the trial judges’ orders in United States v. Johnson, 22

15



USCM.A. 424, 47 CME. 402 (1973) and United States v. Frederick, 3 M.J. 230
(CM.A.1977). _

59
United States v. Babbidge, 18 CMA. 327, 40 CMR. 39 ({1969).

70
United States v. Frederick, 3 M.J. 230 (C.M.A. 1977).

16




71
Exec. Order No. 12233, 45 Fed. Reg. 58503 (1980).

72 :

RCM 706, Jrquiry inte the menial capacily or mental responsibility

ol the &ocused provides:

(8) lnitial action. If it appears to any commander who considers the
disposition of c¢harges, or to any investigating officer, trial counsel,
defense counsel, military judge, or member that there is reason to
believe that the accused lacked mental responsibility for any offense
charged or lacks capacity to stand trial, that fact and the basis of the
belief or observation shall be transmitted through appropriate
channels 10 the officer authorized to order an inquiry into the mental
condition of the accused. The submission may be accompanied by an
application for a mental examination under this rule.

. (b) ordering an inguiry

(1) Before referral. Before referral of charges, an inquiry
into the mental responsibility of the accused may be ordered by
the convening authority pefore whom the charges are pending
for disposition.

(2) dfrer referrsl Afer referral of charges, an inquiry into
the mental capacity or mental responsibility of the accused may
be ordered by the military judge. The convening authority may
order such inquiry after referral of charges but before
beginning of the first session of the court-martial (inciuding
any Article 39(a) session) when the military judge is not
reasonably available. The military judge may order a mental
examination of the saccused regardless of any earlier
determination by the convening authority. ‘

(¢) laguiry.

17




(1) Br whom conducted When a mental examination is
ordered under subsection (b) of this rule, the wmatter shall de
referredo a board of one or more persons. Each member of the
board shall be either a physician or a clinical psychologist.
Normally, at least onie member of the board shall be either a
psychiatrist or a¢linical psychologist. The board shall report as
to the mental ¢apacity or mental responisibility, or both, of the
accused. _

(2) Mariers (o fnguiry. When amentsl examination is ordered
unider this rule. the order shall contain the reasons or doubting
the mental capacity or mental responsibility, or both, of the
accused, or other reasons for requesting the examination. In
‘addition to other requirements, the order shall require the

board to make separate and distinct findings as to each of the
following questions:

(A) At the time of the alleged criminal conduct, did the

accused have a severe mental disease or defect? (The term

“severe mental disease or defect” does not include an

abnormality manifested only by repeated c¢riminal or

otherwise sntisocial conduct, or minor disorders such as
nonpsychotic behavior disorders and personality defects.)

(B) What is the clinical psvchiatric disgnosis?

(C) Was the accused, at the time of the alleged c¢riminal

misconduct and as a result of such severe mental disease ot

defect, unable to appreciate the nature and quality or
wrongfulness of his conduct?

{D} Does the accused hawe sufficient mentsl capscity to

understand the nature of the proceedings and to conduct or

cooperate intelligently on the defense?

Other appropriate questions may also be included.

(3) Directions 1o the board In addition to the requirements
specifiad in subsection (¢){2) of this rule, the order to the board
shall specify:

16




{A) That upon completion of the board's investigation, a
statement consisting only of the board's ultimate conclusions
as to all questions specified in the order shall be submitted to
the officer ordering the examination, the accused's
commander, the investigating officer, il any, appointed
pursuant to Article 32 and to all counsel in the case, the
convening suthority, and, after referral, to the military
judge;
(B} That the full report of the board may de released by the
board or other medical personnel for mediced purposes,
unless otherwise authorized by the convening authority or,
after referral of chai'ges, by the military judge, except that a
copy of the full report shall be furnished to the defense and,
upon request, to the commanding officer of the accused; and
(C) That neither the contents of the full report nor any
matters considered by the board during its investigation shall
be released by the board or other medical personnel 10 any
person not authorized to receive the full report, except
pursuant to an order by the military judge.
(4) Additional evaminations. Additional exsminations may be
directed under this rule at any stege of the proceedings as
circumstances may require.
(5) Disclosure to the irial counse! No person, other than the
defense counsel, accused, or, after referral of charges, the military
judge may disclose to the wrial counsel any statement made by the
accused to the board or any evidence derived from sweh statement.

73
MRE 302. For a more detailed discussion of the operation of MRE 302, s&&
S. Saltzburg, L. Schinagi, & D. Schlueter, Military Rules of Evidence

Manual 113-26 (2 ed. 1986)[hereinafter cited as Saltzburg ]

19




74

However, as-stated at note 20, supra. an accussed might be able to “shelter”
his communications to his private mental health expert under the attorney-client
privilege. United States v. Alvarez, 519 F.2d 1036 (34 Cir. 1975). Defense counsel
should read 4/wvares with c¢aution. The court decided that the accused's
communication to his private psychiatrists was protected by the attorney-client
privilege only because the prosecution subpoensed the psychiatrist over the
objection of the defense counsel, wkeo JId not intend 1o call the
perehiairist &8 & Jerense wiipess Had the defense counsel called the
psychiatrist as & withess and attempted to limit the prosecution’s
cross-examination to the psychiatrist's opinion, the appellate court probably
would have ruled that any attorney-client privilege as to specific statements had
been waived.

(5]

As stated at note 6, supra. a sanity board may now consist of a clinical
psychologist. See note 6 supra RCM. 706 (¢}(2)(B)'s requirement that the
sanity board report must contain a clinical psyekigiric disgnosis appears to be
an oversight. The provision should require only a “¢linical diagnosis” since a
psychologist cannot make a psychiatric disgnosis.

76
The problem of the "lay insanity defense” is discussed at text accompanying
notes 303-320. '

7
This guilt-sanity dichotomy is discussed at text accompanying notes 192-94.

78

The question of whether introduction by the defense of statements made by
the accused to a non-sanity board expert should open the door to statements made
10 the sanity board is discussed at text accompanying notes 347-51.

20




79

This issue is discussed at text acompanying note345-51.

80

MRE 302{¢) states that "the military judge. upon motion, sk&f/ order release to
the prosecution of the full report, other than any statements...” 7¢ (emphasis
added).

81
The drafter's analysis to MRE 302(¢c) addresses the problem of having to delay
the trial and suggests:

Inasmuch as the revision of [RCM 706]and the creation of Rule
302 were intended primarily to deal with the situation in which
the accused denies committing the offense and raises an insanity
defense as an alternative defense, the defense may consider that
it is appropriate to disclose the entire sanity board report to the
trial counsel in a c¢ase in which the defense concedes the
commission of the offense but is raising as its sole defense the
mental state of the accused.

82

The door ¢an be opened through the introduction of either statements or
derivative evidence. The drafter’'s analysis to MRE 302 presents the following
caveat: "At present, what constitutes ‘opening the door’is unciesr. An informed
defenise counsel must proceed with the greatest of ¢aution being always
concerned that what may be an innocent question may be considered 10 be an
‘open sesame.’” MRE 302 analvsis.

83

MRE 302 (¢) provides that if the the defense opens the door to statements the
military judge @&r release statements from the report. Professor Saltzburg

21




suggests that, though the door meay be opened on the defense’s ¢ross-examination
of the government’s withesses, the trial counsel should not be sllowed to push the
door open through its examination of government withesses. Seg Saltzburg at
116,

84

MRE 302(a).
85

2
86

Several federal cases addressed whether evidence from a court-ordered
examination into the accused's competence to stand trial could be used at trial by
the trial counsel 10 rebut the insanity defense. The majority of federal ¢courts held
that such use wes perfissible. Sge. &.¢.. ¥inn v. United States, 270 F.24 326
(DLLir. 1959) cert. denied 365U S. 848 (1961). Other courts held that the judge
had "inherent” authority to order an examination into the accused's sanity even
in the abzence of a specific statute. $¢¢. £.g.. United States v. Alvarez, 519 F.24
1036 (3d Cir. 1975); United States v. Madcolm. 475 F.2d 420 (9th Cir. 1973). Congress
finally resoived the issue in 1984 by amending § 4241 to specifically provide for a
sanity examination and § 4242 to permit a competency examination. This problem
never existed in the military since RCM 706 and its predecessor, MCM paragraph
121, have always permitted both types of examination. State statutes similar to
RCM 706 are commoniy referred to as "dual purpose” statutes. S&# Annotation,

Falidity and Lonstruction of Statutes FProviding Yor Fsypchiatric
Zremingifon of Accused 1o Determine Menral Condition 32 ALRZY 434
(1953). Though the recent enactment of §4241 seems to have solved this problem
in federal courts, state courts are still struggling with the issue. See generslly.
Annotation, Fower of Lourt. In dbsence of Siatute. 1o Jrder Fsyohiairic
Framinarion of Accused for Purpose of Petermining Menial Condition
&t Time of AHleged Offense, 17 AL R. 4th 1274 (1982). However, the Supreme

22




Court has recently decided in Buchanan v. Kentucky, 107 §. Ct. 2006 (1987), that a
state court dees not wviolate the fifth or sixth amendment by allowing a
court-ordered involuntary hospitalization examination to be used to rebut the
Jefendant’s "mental status” defense. The language of the opinion suggests that
the Court would permit any type of court-ordered examination to be used to rebwt
the insanity defense as long as the defense counsel interjects the issue of the
accused's mental state into the trial through use of expert testimony.

87

Pub. L. 94-64, § 3(14), 89 Stat. 373 (1975).
88 _

Fub. L. 98-473, Title 11, § 403(a), 98 Stat. 2061 (1984). 18 USC. §4244 was
amended as part of the Insanity Defense Reform Act, Pub. L. No. 98-473, 98 Stat.
1976 (1984). The present $4244 addresses hospitalization of convicted persons
suffering from mental diseases.

89
ERCP 122, as amended by Actof Nov 10, 1986. Pub. L. 99-646, § 24, 100 Stat.

3597 (1986).

90

Although FRCP 12.29{c)went into effect in 1975, the privilege in the former
84244 also remained in effect until 1984. Federal cases tried before 1984, but only
recently reported, address both FRCP 12.2 (¢) and §4244 and treat them as having
the same effect. $eg. e.g. United States v. Crews, 781 F.2d 826, 834 (10th Cir. 1986).

91

Note that ERCP spesks of "fruits” while MRE 302 addresses "derivative
evidence." These two terms are not synonofnous., Seg fa/rs text accompanying
notes 256-59.

92
ERCP has been amended five times since its enactment in 1975,

23




a3 -

Exec. Order No. 12233, 45 Fed. Reg. 56503 (1980). This amendment created e
lay insanity defense. See Ross, Kule 702--An Uurair Balsrce The Army
Lawyer. Mar. 1981 at 5.

94
The House conference committee notes 1o the 1975 amendment states:

The rule does not preclude use of statements made by
defendant during a court-ordered psychiatric examination. The
statements may be relevant 1o the issue of defendant’s sanity and
admissible on that issue. However, a limiting instruction would
not satisf'y the rule if a statement is so prejudicial that a limiting
instruction would be ineffective. Cf. practice under 18 USC. 4244.

ERCP 12.2 advisory cotufaittee's note.

95

ABA, Criminal Justice Mental Health Standards, §87-11-7-1012. (1986
Supp)lhereinafter cited as ABA Standards] The Vice Chsirman of the ABA
Standards for Criminal Justice is Major General Kenneth ]. Hodson, United States
Army (Retired), former Judge Advocate Genersl of the Army. MG Hodson is aslsoa
member of the ABA Advisory Committee for Criminal Justice Mental Health
Standards Project. |

%

ABA Standard 7-3.9 is entitled "Admissibility of Expert Testimony Concerning a
Person's Mental Condition or Behavior” and outlines a recommended scope of
expert testimony.

97
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98

ABA Standard 7-3.2.

-

27 Commentary.
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99 A
United States ¥, Rosz, 19 TS CMA 51, 41 CME. 51 {1963},

100
Tnited States v. Wilzon, 18 UECMA. 400, 40 CM.E. 112 (1969}, S=e suprs text

acenfapaniving notes 59-46,

101

19 USCMA &t 55 41CME. at55. See aifsq United States v, Hayes, 19 USCMA.
&0, 41 CMR. &0 (1969)(notice of time o
furtished to defenze counsel, but failure to notify will be tested for prejudice).
Avcord Vardas v. Estelle 715 F. 2d 206 {5th Cir. 1983 )right to counsel not violated
by failure to notify defense of examination where accused asserted insanity
defenae.)

f paychistric examination should te

102
Ses suprs note 73.

103
SEg suprs noe 72

104
MRE 302{(=).

105
16 USE. 84241-4247 (1948), ar smended by Act of Oct. 12, 1984, Pub. L. 96-473,
Title I $403 {a), 95 Stat. 2057-2065.

106
See suprs text accompanyving niote 89,

26




Sef cases cited £uprs note 16,

Fes. £ United States v. Wade, 380 US. 218 (1967).
adopted the "criticad stage” test. S6s. £

The military has also
> .. United States v. Quick, 3 M.J. 70 (C.M.4.
1977); United States v. McOmber, 1 M.J. 380 (

T M.A. 1978},

.
1

109

Sge cases cited suprs note 16 See afro, United States v. Olah, 12 M. ] 773
(ACMR.1951).

110
451 7.5, 454 (1981).

111
A7 at 456.

112

The defense counsel did not discover that the accused had been ordered to

undergo a competency examination until after jury selection began in the case. /d
at458n.5.

113

77 at 458. Under Texas law. the jury must rezolve, among other things, whether

the defendent poses continuing threat to society. Tex. Code Crim. Proc. Ann., Art
37.071{b}(2)(Vernon Supp. 1930).

114
451 U5, at 466.

[ ]
-




115
Ji7 at 458,

116
Fer genersfly, Report of American Psychiatric Association Teask Force on
Clinical Aspects of the Violent Individual (1974).

451 U.5. &t 459.

118

77 at 473-4. Smith's underlying conviction was not challenged, so only the
sentence was vacated and remeanded for further proceedings. The fifth amendment
issues in Smirhare discussed fnfrs at text accompanying notes 166-78.

119
451 U5 at 470-471 (citations omitted) {(empheasis added).

120

This part of S&fe2 ¢ holding generated conisiderable commentary. See. £.¢..
Slobogin, Estelle v. Smith: Fhe Lfonstituiions! Contours of the Forenstc
Fratustion, 31 Emory L.J. 71 {(1982); White, The Fryokiawric Framinstion
and the Fifth dmendmennt Frivilege in Laplftal Lases 74 ). Crim. L. &
Criminology 943 (1983); Note, The Fifvh Amendment and Compeliss
Fewchiatric Framinations: Implications of Fstetle v. Smith 50 Geo.
Vash. L. Rev. 275 (1982); Note, Miranda Warnings--4re the Reguires
Belore Fresestetice Investigations a41ver Letelle v, Smith 4 Whitt, L.
Rev. 131 (1982).

121
451 T.5. at 465.




122

The Court atated: "Fesponident does not azsert. any constitutionad right to have
coutisel actually present during the examination. In fact, the Court of Appesls
recognized that an attorney present during the peychistric interview cowld
contribute little and might seriously disrupt the examinstion.” A7 at 470 n. 14
{citations omitted).

123

7¢ at 470 n. 14. The Court stated: "We can discern no besis to distinguish
between the guilt and penalty phase of responident’s capital murder trisl o far as
the protection of the Fifth Amenidment is concerned.” 77

124
See. e.g..Magwood v. Smith, 791 F.24 1438 (11th Cir. 1986); Cape v. Francis, 741
F.2d 12687 (11th Cir. 19684), vert. Jenied 474105 911 (1985).

125
107 8. Ct. 2907 (1987).

126
/7 atZ910n.9.

1av
Jdatz9iin. 12

128
Fd at 2912, The fifth amendment issues in Fucdanan are discussed supra at
1ext accompanying notes 200-208.

129
A7 at 2911 n. 11, 2915,




—
Ll
Dan}

A7 at 2916, -

131
/é at 2918-9.

132

Ifi United States v. Ross, 19 WSCM.A 5L, 41 CMR. 51 (1969}, the court held that
fadlure to notif'y defetise counsel before psychological tests were administered at a
sanity board after the accused had retained counsel was harmless error. Koss's
holding iz questionable in light of Safrd Since RCM 706 permits the convening
authority 1o order the accused 1o undergo a sanity board and does not require notice
ta defense counsel before the sanity board convenes, trial counsel should take steps
to insure that defense counsel is given prompt notice of the sanity board. Ses. £.¢..
MRE 305(e){when government sgent knows accused has retained counsel, the
accused's defense counsel must be notified before further questioning).

133

See. 2.g. Chernoff & Schaffer, Defending the Menially fH: Frhical
Guicksand 10 Am. Crim L. R 505 (1972); Dismond, Fhe Fsrchiairis? &
4 dvocate 1 ] Pevchiatry & L. 5 (1973); Diamond & Lovisell, F&s Feychistrist &8
& Fxpert Witness, Some Ruminations and Speculstions, 63 Mich. L. Rev.
1335 (1965); Institute of Society, Ethics, and the Life Sciences, /2 the Service of
the Srare; The Fsypohiawrist as Rouble d4ger: Hastings Center Report
Special Supplement (April 1973).

134

See. £.g., Bonnie & Slobogin, 7he Kole of Menral Heslth Frofessions (8
the Lriminat Process: Fhe fase for informed Specuilation 66 ¥a. L. Rev.
427 (1980).
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ABA Standards 7-3 6

156
Jee. e.g.. United States v. Wileon, 18 USCMA 400, 40 CM.E. 112; United States
v. Frederick, 3M.J. 230 (C.M.A. 1977).

137
740 F.2d 1104 (D.CCir. 1964).

136

A7 at 1121, One early military commentator argued that military defense
counsel should be present at sanity boards. Se# Tifford, Babbidee. £ Frme For &
Change 5 JAG ] 133, 137-40 (1971). However, it is unlikely that the Supreme Court
would aver hold that the presetice of ¢ounsel at a mental exemination is
constitutionally required based on the Court's remark in Sam k. '

Respondent does not assert, and the Court of Appeals did not find,
any ¢onstitutional right to have counsel sctually present during
the examination. In fact, several the Court of Appeals recogtiized
that "an attorney present during the paychiatric interview could
contribute little and might seriously disrupt the examination.

451 TS5 &t 470 n. 14, Furthermore, the American Psychiatric Association
recomumends that counsel not be present unless requested by the examiner. See
dmicus Curiss  Brief for American Paychiatric Association on Appellant's
Petition for Rehearing at 30-31, Byers v. United States, No. 76-1451 (DC. Cir., slip
opinion, Dec. 24 1980, &5 amendsd June 1, 1981). '

139
A7 at 1155-7.
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140
SEe£ SHALE ote 1.

141
40 F.2d at 1135

27 at 1156,

144
/7. at 1156. The problem faced by the psychotherapist is illustrated by the
following passage from the leading textbook on psychiatry:

The psvchiatrist will want to take note of certain important
pieces of information, but he iz best served by keeping note
taking to & minimum. It is difficult to take extensive notes and
concentrate on the patient. Patients react in varied mannet to
whether or not the psychiatrist chioses to take notes. For
example, the patient meay express a view that the doctor does not
take notes because the patient iz intrinsically uninteresting, thus
conveying information compatible with his depressed state. 4
patient may wonder if the doctor is secretly taping the interview
or may attribute the style of not taking notes to the doctor's
superhuman ability to remember every word...

1 H. Kaplan & B. Sadock, Comprehensive Textbook of Psychiatry 484 (4th
Ed. 1965).

A
[




145

U0 Fzdat 1156, See alro Goldberg, Kesictstncs 1o Jeg of Video in
Individuat Feyohothersapyr Frainisg, 140 Am. J. Psychiatry 1172
(1983).

146
i7.

4.

148

;7 See& &sfs0, Who is the Client? The Ethics of Psychological
Intervention in the Criminal Justice System 2-8 {]. Mcnahan ed. 1980);
Slobogin, Estelle v. Smith: Fie foastirntional Sontours of 1he Forensic
Fvatuarios. 31 Emory L.J. (1962).

149

T40F. 2dat 1156, See alro. | Malonlm, Psychoanalysis: The
Impossible Profession 86-85 (1981): Muslin, Jverview: Fhe Use of
Recopdings ac Fvaluation Mechanismr (6 Feypekigiry in Evaluative
Methods in Pgychiatric Education 77, 83 {1974); Roesch, Jackson, Sollner,
Eaves, Glackman & Webster, 7he Fitunsss o Stand Irisl interview Fest:
How Four Frofessions Rare Videotaped Fliness Interviews, 7 Iatl
JL. & Psychiatry 115 (1984). See gensrsatly, Gelso, Fffects of
Recording on Connselors and £lients, 15 Counsg. Edue. & Super. 5
(1974).

150

dmicus Curiae Brief for American Peychiatric Association on
Appellant’s Petition for Rehearing at 30-31, Byers v. United States, No. 78-1451
{D.C.Cir, slip opinion, Dec. 24 1980, ar amended June 1, 1981).

33
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dmicns Curise Brief for American Psychologicsl Association on
Appellatit’s Petition for Rehearing at 26-27, Bvers v. United States, No. 78-1451

(D.C.Cir., slip opinion, Dec. 24 1980, ar amended June 1, 1961).

152
16 USL 84247 (1948), ar smended b Actof Qct. 12, 1984, Pub. L.
98-4773, Title I1, 4073 (a), 92 Stat. 2065

133
MRE 106 provides: "When a writing or recorded statetment or patt thereof

iz introduced by o party, an adverse party may require that party at that time
to introduce any other patt or any other writing or recorded statement which
ought in fairness to be considered contemporanesusty with it.”

154
MRE 302{t:){2); MRE 703.

155
MRE 801{(d){1)(B).

156

One swatistical study reviewed by the Uniited States Senate during the
hearings to revise the federal insanity law after the assassination attempt
against President Reagan gives some insight into what makes for aan
insanity acquittal:

The dominant factor in the court’s decision is the finding of the
psychiatric report. Contrary to the "battle of the experts” in a few
widely publicized trisls, the norm is for one set of ¢linical
exaquitiations 1o be done with the court following the reports

34




submitted. Bacically, what the [court-appoitited] cliniciatis
recomend, the court does. The clinicians appear to weigh heavilv a
finding of psychosiz in their conclusions. When a person has a
history of mental hospitadizations and a diagnogsis of psychogis the
defendatit is almast adwavs found NGRI by the clinicianis aud, in turn,
by the court. The ¢rime, the number and type of victims, and such
other items are not related to insanity acquittal. Generally, what the
clinfcian recommends, the court does.

Limiting the Insanity Defence Hearingson 8818, 8. 1106, 5. 1558, S. 1995, §.
2572, 5. 2658, and 5. 2669, Before the Subcomm. on Crim. Law of the Comm. of the
Judiciary, United Stateg Senate, 97th Cong. 2d Sess. {1982 )(prepared statement of
Mr. Heniry J. Steadmen ). The common wisdomo among military triad attorneys
szems to be that the facts of an insanity case are far more important than expert
testimoniy. This study suggests that this may not be the case:

A
N
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See United-States v. Wimberley, 16 USCMA. 3, 38 CHM.E. 159 (1966); United
States v. White, 19 USCMA. 3368, 41 CMER. 335, 41 CMER. 338 (1970). The early
version of Army Technical Mariual 8-240 required the sanity board psychiatrist to
wart: an accused of his Article 31 rights. Sge suprs note Se.

156

United States v. Frederick, 3 M.J. 230 (CM.A. 1977). Frederfck ¢ limited
haolding was that unwarned statements made at the sanity board were admissible
only after the accused specifically opened the door by referring to them. See
text accompanying notes 56 to 64, suprs On the other hand, the Fabdidge rule
stood for the proposition that medical conclusions based on unwarned statements
are admissible after the defense introduces expert medical testinony. Seg text
accompanving notes 29 to 38, supra

159

MRE 302(a) states: "This privilege may be claimed by the accused
notwithstanding the fact that the accused may have been warned of the rights
provided by Mil. R. Evid. 305 st the examination.” In the pre-rules case of United
States v. Duwors, 6 M.]. 957 (NMCMR.), per. dessed TM.] 262 (WMCMR. 1979),
the court held that because the accused was warned of his Article 31 rights at the
sanity board and chose to waive them, those statements could be used to disprove
saniity and o prove the actus rens. The Duwers holding was strongly
criticized by the Court of Military Appeals in United States v. Parker, 146,153 n. 13
(CM.A. 1983).

160
The current version of this manual deletes the requirement for the sanity
- board to warn the accused of his Article 31 rights. $&# note 52 supra

161
See the first two sections of this article. The Jearth of litigation and comment




it1 the military is unusual if ohe considers that the Court of Military appeals heas
held that the secpe of Article 31 iz generally broader than the fifth amendment.
See. £.2. United States v. Ruiz, 48 CMER. 797 (CM.A. 1974); United States v.
Arongott, 3CMA 525,25 CMER. 29 {1957).

162

The numbter of federal cases that hasme addressed various fifth smendment
issues it compelled menitad exatninations are oo rumerous to address. A Vestlaw®
search reveals that there are several hundred cases. The former §4244 sdone has
been cited in over 450 cases

163

While the wvast majority of federal cases have denied fifth amendment
challetizes to compelled mental examniniations. most commetitators have been
extremely c¢ritical of them. Some of the more thoughtful articles. cited in
chronological order, are as follows: Note, Fre-Frial Mental Framinstions a6d
Lommiimenl Some Frocedursl Froblems 1 the Disirict of Lolumbig Sl
Geo. L_J. 143 (1962); Comment, {ompulsory Menial Framinations and the
Frivilege Against Self-lncriminartior, 1964 Wis. L. Rew. 671 (1984);
Danforth, leark Anell for Fre-Trisl! Mepral Framinations® Frivilegs
dgainst Seirf-incriminsarion 19 Rutgers L. Rev. 443 (1965); Note, Mesra!
framingitons of Defendanris whoe Flesd Iuasanity: Froblems o
Self-lncriminaticn, 40 Temple L. Q. 366 (1967); Marcus, Fre-Tris!
Fewchiairic Framination: A4 Conflic? with the Frivilege 4dgsins
Setr-incriminstion, 5 Crim. L. Bull 497 (1969); Comment, {hanging
Standards for Compulsory Menia! Sraminsticns 1969 Viz. L. Rev. 270
{1969); Note. Feguiring & C{riminsl Defesndant to Swbmit 1o &
Fovernmen? Fsyohiatric Fvamination: An lnvasion of the Frivilegs
Adgainst Seir-lncriminaion 63 Harv. L. Rev. 648 (1970); Note, Frevris!
Fevohisirsc EX&LIn&Ions &8 hE Frivilege Ao&inst
Self-Incrimination 1971 0. 1. LE 232 (1971); Note, Frychiatry v Law in
the Fre-Irial Menral Framination: The Bifurcsied Irisl and other




Alrernstives 40 Fordham L. Rev. 827 (1972); Nunez, Menis! Sraminstions
of Criminal RBefendsnts i Federal Covrt 9 San Diego L. Rev. 836 (1972);
Lefelt, Frerrial Menral Exsminngiions: fompelled foopersticn and thrs
ity dmendmeny 10 Am. Crim. L. Rev. 3§38 (1972); EBerrv,
Seff-incrimination &nd the {ompulrory Menra! Lraminstiot: 4
Froposs! 15 Ariz. L. Rev. 919 (1973); Aronson, Shoutd the Frivilege
dgainst  Self-lncriminsticr  Applv 1o Lompelled  Fsychisiric
Framinstions? 26 Stan L. Rev. 55 (1973); Note, Miranda onr the Louch.: 48
dpproachk o Froblems of Self-Incrimination. Right 1o fonnsel. &850
Mirands Varnings on Fre-Trigd Frypchisirie Framinstions of friminsl
Defendants, 11 Colum. J. L. & Soc. Prob. 403 (1975); Note, Froteciing the
Conlideniiality of Freirial Frrokisiric Meclosures: & Survey of
Stanndsrds 51 R.Y. UL Rev. 409 (1976); Pizzi, fompetency o Stand Fris! iy
Federal Courts: Conceprual and fonstfrutional Frobleps 4571 Chi. L.
Rev. 21 (1977} Note, The Frivilege Against Self-Ilucriminstios 18
Fre-Irial Framingiions.: gregon v fompremiss 14 ¥Williamette L J. 313
(1978);, Fireh Amsndment FProtectionr (n Crimins! Fsvohisirsc
Fratuations. 5 Mental Disab. L. Rep. 267 (1961); White, The Fervchiairic
Framination and the FIfNth dmendmens? Frivitege i Lapital Lases 74
Crim. L. & Criminology 943 (1983); Resd. fan & ‘"Fryrchiarric Miranda '
Work® 4 Californis Ferspective 14 Rutgers L. J. 431 (1983).

164

As will be seen later in this article, the admissidbility of unwarned statements
or medical opinions depends on when and to what extent the Jdefenise has opened
the door by asserting the insanity defense. Ses if2/ra section VID of this article .
The of the cases that have held that admission of such evidence is proper are:
Buchanan v. Kenitucky, 107 S.Ct. 2906 (1987); Schneider v. Lynaugh, 835F.24570 -
{ 5th Cir. 1988); Williams v. Lynaugh, 809 F.2d 1063 {(5th Cir. 1987); United States v.
Stockwell, 743 F. 24 123 (2d Cir. 1984); United States v. Byers, 740 F. 24 1104 (D L.
Cir. 1984); United States v. Garcia, 739 F. 24. 440 (9th Cir. 1964); Vardas v. Estelle,
715 F. 24 206 (S5th Cir. 1963); Noggle v. Marshall, 706 F. 24 1408 (6th Cir. 1983);

38




United States v. Dyzart, 705 F. 24 1247 {10th Cir. 1963); Booker v. Wainwright, 703 F.
2d 1251 {11th Cér. 1987): United States v. Bondurant, 683 F.2d 1246 (5th Cir. 1982):
United States v. Madrid, 673 F. 2d 114 {10th Cir. 1982), cers. Jesrfed 459 US. 843
1932); United States v. Leonatd, 609 F. 2d 1163 (Sth Cir. 1980); United States V.
Resson, 549 F.24 309 {4th Cir. 1977); United States v. Reifsteck, 535 F. 24 1030 (Gth
Cir. 1976); United States v. Cohen, 530 F. 2d 43 (Sth Cir ), cerr. Jenfed 420U S 55
{1976); Karstetter v. Cardwell, 526 F. 24 1144 (9th Cir. 19?); United States v.
Trapnell, 495 F.2d 22 (4th Cir. 1974); United States v. Bohle, 445 F. 24 54 (7th Cir
1971), averriled on cther grounds (4 United States v. Lawson, 653 F. 24 299
{7th Cir. 1971); United States v. Handy, 454 F. 24 885 (3th Cir. 1971), cerr. donied
409 17 S. 846 {1972); United States v. Weiser, 428 F. 2d 932 (24 Cir. 1969}, cerr.
Jerfed 402 US. 949 (1971); United States v. Baird, 414 F.2d 700 (24 Cir. 1969},
cert. dented, 369 1S, 1005 {1970); United States v. Albright, 388 F. 2d 719 (4th Cir.
1968): Alexander v. United States, 380 F.2d. 33 (8th Cir. 1967); Pope v. United States,
372 E. 24 710 (8th Cir. 1967} {en banc), vacared and remanded on olher
grounds. 392 US. 651(1968), cert. denied, 401 US. 949 (1971). The case often
cited as the minority view that neither opinions nor ¢oticlusions derived from an
unwarned compelled mental examination are admissible is United States v.
Alvarez, 519 F. 24 1036 (34 Cir. 1975). However, a careful reading of that case
reveals the court held that evidence derived from an unwarned comapetlied mental
examination under the former 18 USC. § 4244 to determine the accused's
competenacl 10 stand trial is inadmissible to rebut the insanity defense. Based
on the opinion's Jfvrg the court would have probably admitted the same evidence
if it were obtained at a sa2471 exsmination under the present 18 USC. § 4242 and
the accused opened the Joor at trial.

165
431 U.S. 454 (1981).

166

The sixth amendment issues in Sw/rh are discuszed in section VI A of this
atticle. '

39




167 -
451 U5 at458-59n. 5.

165

7 at 459, Before trial, the trial judge granted a defense motion to preclude the
prosecutor from calling any witnesses of which the defenise had not received
notice. Notwithstanding this ruling and the fact that the state psychiatrist was
not on the witness list, the judge allowed the pevchiatrist to testify.

169
£ at47-74. The underlying conviction was not challenged.

170
See. £.2. United Stateg v. Cohen, 530 F.2d 43 (5th Cir.) cerr. denfed 429 US.
855 (1976); Battle v. Cameron, 260 F. Supp. (D.D.C. 1966).

171
451 U5, st 467

172
/7 a1 469

173

Zd at 462-63 {citations and quotations omitted). In a footnote to this statement,
the Court c¢ited the former § 4244 and FRCP 12.2(c), thus rejecting the "guilt vs,
sanity” dichotomy that some courts believed existed in those statutes. Several
other c¢ourts had begun to doubt that this distinction really existed in those
statutes. For example, in United States v. Parker, 15 M.]. 146 (CM.A. 1963), Chief
Judge Everett remarked: “Conceptually, the dichotomy [the former $4244] seems to
make between ‘guilt’ and ‘sanity’ is fedse, since Federal c¢riminal law--as in

40



militery law--zanity relates to guilt ar innocence and there iz no verdict of ‘guilty
but inzane.” I&at 154 n. 5. docord United States v. Madrid, 673 F.24. 1114, 1120
n.12 {10th Cir.1962)

174
The Court made repeated references to the fact that the case was unlike those
in which the accused asserted the insanity defense.

175
73 at 465,

176

See. £.2. Slobogin, Estelle v, Stnith: Fhe Loastitutional Contours of the
Forensic Fvalustion. 31 Emory L.J. 71 (1983); White, Fhe Frwebistric
fxamination and the Fifth dmendment in Capital Cases. 14 J. Crim. L. &
Criminology 943 (1983); Note, The Firth dmendment and Compelles
Feychiairic Framinstions: fmplications of Estelle v. Smith. 50 Geo.
¥azh. L. Rev. 275 {1953).

177

Se£. £.g. Buchanan v. Kentucky, 107 5.Ct. 2907 (1987); Schneider v. Lynsugh,
835 F.24 570 (5th Cir. 1988); Williams v. Lyhaugh, 809 F24 1063 (Sth Cir. 1987);
Booker v. Wainwright, 703 F.24 1251 (11th Cir. 1983).

178
Id. See alro cases cited supraat note 176,

179

MRE 3029(a) states that: "[the accused has a privilege to prevent any
statement. and derivative evidence. from being received. sn the fesve of
guilt or (nnocence or during sentencing proceedings.” 77, (emphasis added).

41
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S supre note 87

SE£ Suprs note 25

182
FRCE 12.2(c) advizory committee's notes to 1983 amendment.

164

740 F. 24 1104 (DC. Cir. 1984) en pascd(plurality opinion). Frers is
significant for several reasons. The opinion was decided by the District of
Columbia Circuit Court of Appeads, which is recognized as the leading ¢court in the
area of mental health law as evidenced by swch landmark cases as Durham v.
United States, 214 F. 24 862 (D.C. Cir 1954), and United States v. Brawner, 471 F. 24
969 (D.C.Cir. 1972) (e# band). The plurality opinion wae written by Judge (now
,]ﬁstice) Scalis, and the dissent was written by Chief Judge Bazelon, wha is anoted
- judicial authority on the insanity defense. The seventy-two page opinion is law
review-like and contains a thirty-eight page dissent written by Judge Bazelon.
Extensive &mfcs briefs were submitted t the court by the American
Psychological Association and the American Psychiatric Association. Bers
traces the near forty year history of fifth and sixth amendment issm# in
cofapelled mental examinations. It was one of the few cases ¢ited in Buchanan v.
Kenitucky, 107 SCt. 2906 (1967), the Supreme Court's recent opinion addressing
compelied mental examinations.

185
See supra text accompanying notes 56 to 64.




166
740 F.2d at 1409.

187

Ancther issue before the court was whether the accuseds trial defense
counsgel failed to prezerve fifth and sixth amendment issues at trisd. The fifteen
page cbncurring opinion extensively analyzes this issue and opines that the
objections were waived. MRE 302(e) states the military's position: "The privilege
in this rule may be clairned by the accused only under the procedure set forth in
Mil. R. Evid. 304 for an objection or a motion to suppress.” No militsey case has
specifically addressed MRE 302(e).

188
The sixth amendment issues inh Srese are discussed suprs at text
accompanying notes 137-49.

169

/72 at 1111. The first ¢ase to rely on the "waiver” theory was Pope v. United
States, 372 F. 2d 710 (8th Cir. 1967} en bany), vacated and remanded ot other
grounds, 392 US. 651 (1969). Fope' s reasoning was incorporated in the
Fehhideecourt's "qualified waiver” theory (see note 32, suprs), which was also
cited by the drafters of MRE 302 as the basis of the rule. MRE 302 anhalysis. Thus,
the military is one of the jurisdictions that subscribes to the "waiver” theory.

190
740 F. 2d at 1112, See. £.g.. United States v. Handy, 454 F. 24 865 (9th Cir. 1971),
cert. Jepnfed 409U S. 846 {1972).

191

740 F. 24 at 1112, See. £.g.. United States v. Baird, 414 F.2d 700 (24 Cir. 1969),
cert. Jenied 396151005 {1970).
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192

740 F. 2d at4112. $#2. £.g.. United States v. Whitlock, 663 F. 24 1094 (D C. Cir.
1980); United States v. Bohle, 445 F. 2 54 (Mh Cir. 1971}, sverrwled on other
grounds i Tnited States v. Lawson, 653 F.24 299 (7th Cir. 1981); United States v.
Albright, 366 F. 24 719 (4th Cir. 1968). The Bsblides case alzo addressed the "guilt
v, sanity” theory, but decided to rely on the "waiver” theoty. Sse ruprs note 34

193

740 F. 24 at 1112, The Supreme Court has long held that "resl” evidence is
"notitestimonisal” and therefors not protected by the fifth amendment. United
States v. Dioniisia, 410 U.S. 1 {1973)(voice exemplar); Giltert v. Californis, 388 US,
263 (1969)(hendwriting exemplar); United States v. Wade, 388 US. 216
{1967){lineup); Schmerber v. Californis, 384 US 757 (1966)(blood sample).
However, in Zrzefle v Smith the Supreme Court rejected the “"real ve.
testimnonial” dichotomy in the context of psychiatric examinations by stating: "The
fact that the respondent’s statements [to a governiment psychistrist] were uttered
in the context of a psychiatric examination does not automatically remeove them
from the reach of the Fifth Amendment.” 451 U.S. at 465,

194
740 F. 2dat 1112, See suprs note 173,

195

740 E. 2d at 1113, See afss Culombe v, Connecticwt, 367 US. 568, 602
{1961 Y(waiver must be free aﬁd unconstrained). The Sabbsdge court recognized
that the accused does not waive his Article 31 rights in the true sense. Instead,
the court referred to it as a "qualified waiver.” Seetext accompativing note 32,
supra The drafters of MRE 302 chose to label it ag an "implied partial waiver.”
MRE 302 analysis.
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196
T40F. 2dat HI1S.

1

Ly w}

7

27 at 11173 {citations cmitted).

194
Se£ supLrs noe 33

193
107 S.Ct.at 2916,

2an
107 S.Ct. 2907 {1987). See supra text accompany notes 125-31,

a0t
10750t at 291010 9.

a2
i argslz.

[
o
e

2d atn. 15,

204
7 at 2918.

205
d. at2917.

206
SEE SUNLLE NOWE T2
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0f the many federal opinions the Court could have cited, one of the twn it cited
wee Pope v. Uniited States, 372 .24 710, 720 (Sth Cir. 1967)( e ban o) vacsrsd smd
regmssded on orher grounds 392 WS 651 (1968). 107 5. Ct. at 2918. Eighteen
vears earlier the Babhides court cited the same passage from Fope See suprs
note 33. Thus, Fuckapan and Fabbiies (the foundation of MRE 302) have the
safoe roots. Not surprisingly, Justice Blackmun, who suthored Suchsanan, was
alzo the author of Fops.

208

MRE 302 analysis.

Z¢ The drafters recognized this problem.

UCMJart. 31 {a) (emphasis added).

Sg& suprs text accompanying notes 179-83.

212
UCM ] art. 31(b){emphasis added).

213
UCM ] art. 31(d){emphasis added).

214

35£ Judge Ferguson's dissent in United States v. Babbidge, 16 USCM.A at
342-46, 40 CM.R. at 45-8.

46




215 -
See. .2 United States v. Frederick, TM.J 230 {CM.A).

g

For st overview of the flexibility of state statutory schemes for compelled
mentsl exsminations, see Annotation, Falidi?y and Consiructics of Sigintes
Froviding for Feypohfairic framingiion of Accured to Dererming
Merral Comdition, 32 ALR. 24 434 (1953).

217
This question was posed by the drafters’ analysis 1o MRE 302.

[ o]
—
[aal

MRE 302{a) states: "This privilege may be claimed by the accused
notwithstanding the fact that the accused may have been warned of the rights
provided by Mil. R. Evid. 305 at the examination.” The drafters answered their
own question: “Subject to Rule 302({t:), Rule 302(s) makes statements made by an
accused at a [RCM 706 ] examination inadmissible even if Article 31(b) and counsel
warniings have been given. This is intended to resolve problems arising from the
literal interpretation of Article 31 discussed above.” MRE 302(a) atal ysis.

219
See supra noe 52

220 .
American Psychiatric Association, The Principles of Medical Ethics
with Annotations Especially Applicable to Psychiatry (1981).

221
American Psychological Association, Frhscal Frisciples of Prichologists
5 36 Am. Psychologists 633, 636 (1981). JSee alfro. American Peychological

47




Association, Standards for Providers of Psychological Services 222,235
{1951); Amerigcan Psvchologicsl Aszsocistion, Specialiy Guidelines for 1hs
Delivery of Services by Llinical Frypohalogists 222, 235 3 Am.
Psychologist 640, 645-647 (1981); American Peychological Association, Specialry
Gutdelines for 1he Delivery of Services by Lounselitig Ferohologisls
222,235, % Am. Peychologist 652, 657, 659 {1981).

o2

Zéd
ABA Stetiderrd 7-3.6.

223

Specifically, in describing the nature and purpose of the
interview, a psychiatrist should explain that he is not the
defendant’s doctor and that the examination is not being
conducted for therapewtic purposes. The psychiatrist should also
state of whose behsalf or at whoze request--whether the
prosecution or the court--he is examining the defendant. In
addition, we think the defendant should te told the psychiatrist
may be called 1o testify for the prosecution at trial and that in
such testimnony the psychiatrist may relate statements made by
the defendant during the psychiatric examuination.

dmicus Curise Brief for the American Psychiatric Association on
Appellant’s Petition for Rehearing at 6-7, Byers v. United States, No. 78-1451
(DC.Cir. slip opinion, Dec. 24, 1980, ar amended June 1, 1951).

224

dmicus Curise Brief for the Americati Psvchological Association on
Appellant’s Petition for Rehearing at 29, BEvers v. TTnited States, No. 78-1451
(DLC.Cir., slip opinion, Dec. 24, 1980, ar amended June 1, 1981).

48




225

The Suprems Court stated in Jfvrein Suchanss that defenize counsel are
presumed to ktiow the ramifications of opening the door to psychiatric
testitaotiy. 107 SCt at 2919, Accordingly, military Jefense counsel should te
extretaely careful to fully explain to their clients the consequences of
submitting t0 a sanity board and aszerting the insanity defense through
gxpert testimony.

22b

See Read, fsn & ‘Fepchisiric Mirands™ Work? 4 Csliforsifs
Ferspective, 14 Rutgers L] 431 (1983)[hereinafter cited as Read] The late
Dr. (M.D.} Read was at1 adjunct professor of law, School of Law, the University
of Sann Diego, and an assistant clinical professor of psychiatry, School of
Medicine, University of California at San Diego. Dr. Read was also s member of
the Task Force for the ABA Criminal Justice Mental Health Standards and
assisted in drafting the various ABA Standards cited in this article.

227
Read at 449-50. A propose adaptation for military practice is at pages 57-58.

223
United States v. Johnison, 22 USCM.A. 424, 428, 47 CMR. 402, 406 (1973).




FCM 706 is reprinted at note 72,

MRE 302 is reprinted at 1ext accompanying note 73.

23
See supsras note 10,

232
MRE 302 analysis.

233

See suprs note 80,
234

This example is borrowed from Dr. Martin Blinder's treatise entitled
Psychiatry in the Everyday Practice of Law 131 (1981). Dr. Blinder is an
internationally known forensic psychiatrists, professor of law, and author. He is
probably moast well known as the chief psvchiatrist in the trial of Feople of the
State of falifornie v Dan White a trial which helped begin the debate on
reforning the insanity defense:

Public indignation of the insanity defense laws has been piqued
by exposure to several sensational trials in which the insanity
defense has been employed. Among these was the so-called
"Twinkie Defense” of Dan White. former ¢ity supervisor of the
City of San Francisco, who went on trial for fatally shooting
Mayor George Moscone and Supervisor Harvey Milk, in the heat
of a dispute. Through a creative manipulation of the "diminished
capacity” defense. White's attorney presenited a group of "expert”
witnesses, such as D, Martin Blinder, a psychiatrist who testified
in White's behalf, who told the jury that White had been

a0




depressed tefore the crime snd had been eating junk food, which
lead to further depression and more junk food, and the sugar
made White violent. {(Excerpts from articles by Carcl Gadlo,
Criminal Justice Report, October 1981, The Insanity Defense).
Whites efforts were successiul in persuading the jury 1o accept
this defenize.

Limiting the Insanity Defepnse Hearings on 5,818, 5. 1106, S. 1558, 5. 1995,
S. 2572, 8. 2658, and 5. 2669 Before the Subcomra. on Crim. Law of the Comm. of
the Judiciary, United States Senate, 97th Cong., 24 Sess. (1982) (prepared
statement of Sen. Hatch) (citations and parentheses in original).

Dr. Blinder has testified in numerous courts-mattial. It April 19687, Dr.
Blinder testified as a defense wittiess in a military case which involved facts
very similar to the above hypothetical ¢ase frofm his treatise. Dr. Blinder
testified on direct examinstion that the accused's disposal of the murder
weapoti--a knife--did #o7 indicate an appreciation of wrongfulness. 0On
cross-examination, the trial counsel showed himm the passage from his own
treatise in which he had stated that such actions were conc/usive of an
appreciation of wrongfulness. Dr. Blinder, apparently taken by surprise,
remarked: "These are the kinds of noticlinical facts that the trier has to listen
0 and give weight, and I don't think that I should tell [the jury] what they
should make of that.” United States v. Tarver (ACMER. 8701179, r. 1537). The
jury convicted the accused of murder and sentenced him to life imprisonment.
LA

235
MRE 302 analysis.

236
P
237
Saltzburg at 115,




236 -
19M.].512 (AFCME. 1940).

239
& at515-6.

(%]

40
2 &t 515,

241
The court dissgreed with the drafters’ and Professor Saltzburg s suggestion
that derivative evidence should be broadly construed.

242
United States v. Biedsoe, 19 M.J. 641 (AFCMR. 19584).

243
/d at 643-5.

244

IE  See genersily. Department of the Army Pamphlet 27-22, Military
Criminal Law Evidence, para. 29-4 (No. 1, July 15, 1987 ){discussing standards
for admissibility of confession after illegally obtained prior confession).

245

The other issue addressed in Bfsdese was whether the trial counsel
perimissibly "preempted” the insanity defense by putting on his government
experts on its case in chief. Seg fnrra text accompanying notes 279-85.

246
18 USLC. § 4242(a) (1964) states that after the defenise files notice of its

n
g




ifitent to assert the insanity defense, the court "upon motion of the attorney
for the Government, shall order that a peychiatric or peychological
examination of the defendant be conducted, and that a psychiatric or
psychological report be filed with the court. " /7 § 4274 (¢)'s provision: that
the conclusions of the report be disclozed 1o the government is similar 1o RCM
706,

247
743 F.2d 123 (1984},

246
406 11.5. 441 (1972).

249 i
743 F. 2d at 124, 126.

250

The situation of a defendant who raises an insanity defense,
howewver, is hot entirely analogous 1o that of an immunized withess
who is later prosecuted. The evidetice obtained from a defendant in
a government psychiatric examination is admissible against the
defendant, albeit otily on the issue of sanity, while the testimony
immaunized under 18 US.C. § 6002 cannot be used in any manner in
a prosecution of the defendant. Since there is nothing
presumptively improper in the governmert's use of the resultsof a
psychiatric examination at triad. it would be illogical to conclude
that the conducting of such an examination gives a defendant an
automatic right to a hearing in which the government must
demaonstrate that it does not intend to misuse the information it has
obtedned.

27 at 127




251 -
Nevertheless, we believe prosecutors would be well advised to avoid
direct monitoring of the psychiatric examinstion, partieularly in
light of the recent amendment to Rule 12.2{(¢). It is not difficult o
conceive of circumstances, not present here. where the
government's conduct of the trisl might taise a significant
question a8 to whether it had ifnpmperlv used
information obtained in the psychiatric examination 1o develop
evidenice going bevond the issue of insemity. In suwh -
circumnstances, the extent of the government's access to the
defendant’s statements would ¢certainly be a factor in determining
whether a £asrigarype hearing is necessary....

id

252
Se¢ frfra it accompanying note 173

253

ERCP 12 2{c) iz reprinted in its entirety at at text accompanying note 59,

254
MRE 302(s).

23

Dtiited States v. Gardner, 22 M.J. 28 {CM.A. 1986)(cbject of immunity from
use and derivative use of compelled testimnony is to leave the withess and
governmen?t in substantially the same position &8 if the withess had ¢laimed
his privilege). See generatly. United States v. Whiteside, 5 M.J. 294 (CM.A.
1978); United States v. Rivera, 1 M.J. 107 (C.M.A. 1975); United States v. Lucas, 19
M.J. 773 (AFCMER. 1984); United States v. Daley, 3 M.]. 541 (ACMR. 1977).

24




236
The drafers of MRE 302 specifically stated: "This should be treated & &
questionn of testimonial immunity for the purpose of determining the

spplicability of the exclusionary rule in the area.” MRE 302 analysis.

[xN)
L
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See. £.g. United Stategs v. Parker, 15 M.J 146, 154 n5 (CMA.
1983){concurring opinion by Chief Judge Everstt); United States v. Bvers, 740
F2d 1104, 1112 {DC. Cir. 1984) ( plurality opinion by Judge Scatia).

95




MRE 302{t)~-

RCM 701(b:)(2).

260
FRCP 12.2(a).

261
ABA Standard 7-6.3.

262
The full text of RCM 706 iz at note 72.

263
The full text of MRE 302 iz at text accompaniving note 73,

48]
Lo 23
fucy

265
The full text of ERCP 12.2(¢) is at text accompanying note 89,

265

Battie v. Estelle, 655 F.2d 692, 702 (5th Cir. 19€1); Booker v. Wainwright, 703 F 24
1251, 1256 (11th Cir.), cerr. denied 464 US. 922 (1993); Witt v. Wainwright, 714
F.2d 1069, 1075-76 {11th Cir. 1983).

267
See suprs eXt accompany notes 125-132.




263
107 5.Ct. at 2917-18.

269
835 F.24 570 (Sth Cir. 1988).

270
;7 a 577,

271
See supra text accompeniving notes 111-124, 165-83.

272
Rule 707 fountering 1he Pefense of insanfty The Army Lavyer,
Feb. 1985 at 38,39.

273
14M.].653 (ACMR. 1982).

274
£F at £58.

273

The drafters’ analysis states: "[RCM 706] and Rule 302 are inspplicable to
proceedings not involving oriminal consequences. /¢ Professor Ssitzburg has
the same opinion: "The privilege of Rule 302 is limnited by the fact that it does not
protect statements by the accused at mental examinations other than a campelled
RLCM. 706 examination.” Saltzburg at 115 Thus, the goverhment could use
otherwise privileged statemaents for noncriminal proceedings such as competency
hearings and administrative separation procedures.




276

MRE 302(b).

277
The full text of RCM 706 is at niote 72,

275
MRE 302(b).

279

19M.]. 641 (AFCMR. 1984).

7d at 643.

283
57 at643-44. The opinion does not specifically state 1o what extent the expert
testified other than the evidence was "extensive.”

264
57, at 645 {citations omitted).
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- 286
741 F. 24 1237 (11th Cir. 1984), red g denied r2 bare 60 F. 24 281 (11th Cir.
1985).

287
Jd. at1292.

288
fd. at 1292-93.

289
I4. 1296-98.

290
7. at 1297

291
ié

292
MRE 302(b){2).

293
Saltzburg at 115,

294
See supra text accompanying notes 281-87.

295
The court characterized the experts’ testimony as "extensive." 19 M. ] at 644,

59




[
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[ 2%

FRCE 12 2(c} The full text of ERCP 12 2{¢) iz at text accompan ving note &9,

297
ABA Standard 7-3.2. The full text of this Statidatd is at text accompanying note
97,

298
- In this regard, the ABA Standard is similar to the <ourt’s reasoning in
Fledepe. fee supra text accompanying notes 281-287.

299
ABA Standard 7-3.2 commentary.

300
107 S.Ct. a1 2917, 2918, 2919 n 21,

MRE 302 aniadvsis.

302

For & discussion of the rule as it was originally written, ses Yustas, Menra!
Fralustions of an dccused Uuder the Military KRules of Fvidetice: 48
Frcetient Balance The Army Lawyer, May 1980 at 24.

303
Exec. Order No. 12223, 45 Fed. Reg. 58503 (1980). Change No. 4, Manual for
Courts-Martial, United States, 1969 (Rev. Ed.). |

304

For a discussion of how the change to MRE 502 allegedly upset the "fair
balance” wmentioned in note 304, supra see Ross, Kule 702--4n Unisfr

60




Belarce The Army Lavwyer, Mar. 1981 at 5.

305
FEE suprs 141 accompan ying notes 277-79.

306
14 M.J. at 657-38.

307
¥

308
ié

309
fd ar 659,

310
See supra text accompanyinig notes 125-31, 200-05.

311
1075.C1. at 2911 n. 11,

312
See suprs text accoapanying notes 110-24, 165-82.

313

451 U 5. at 462 (guoring In re Gault, 387 U.S. 1, 49 {1967))

314
SE£ suprs 18X accompanying notes 1773, 192, 194.

61




-

FRCP 12.2(c) advizsory committes's notes to 1987 amendment,

316
See supra note 33,

317
835F. 24 570 (5th Cir. 1988).

318
Jd at576.

319
MRE 302{b}{1}. The full text of MRE 302 is at text accompanying note 73.

320
MRE 302 analysis.

321
Saltzburg at 115.

322
MRE 302 analysis.

(NS )
[ ]
.

Saltzburg at 115,

324
SE€ suprstext accompanying notes 263-302.
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Saltzburg at115.
This exataple is derived from the plain wording of MRE 302{t)(1).

MRE 302(b) analysis.

528
Saltzburg at 115.

329
MEE 614(b).

330

RCM 706({c)(4). See alsa United States v. Frederick, 3M.J. 230, 232 (C.M.A.
1977); Lozinski v. Wetherill, 21 USCM.A.52. 44 CMR. 106 {1971 ); United States
v. Erb, 12 USCMA. 524, 31 CMR. 110 (1961)(all three ceses permitting

multiple sanity boards).

331
MRE 302(t:){1).

332
3M.J. 230,232 (CM.A.1977). See supra text accompanying notes 56-£4,

333
The coutt held that "the defense counsel conisented to the admissibility of

the evidenice by his own use of the statementz." I M.J at 234,




34
SEE suprstent accompanying notes 137-49, 184-99.

e

335

Se& suprs note 199,

356
MRE 302 ansadysis.

7
See supra 1EXt accompanying note 26.

338
15 M.J. 146 (CM.A. 1963).

339
The opinion is not ¢lear on this point, but this can be inferred from the
fact that the defense counsel objected to the sanity board's testimony.

15M.] at 147.

The appellate issue of which the court granted review was:

WHETHER THE MILITARY JUDGE'S RULING PERMIITING THE
PROSECUTION TO ELICIT FROM THE GOVERNMENT PSYCHIATRISTS
THEIR RELATION OF APPELLANT'S NARRATIVE OF THE
SUBSTANTIVE EVENTS GIVING RISE TO THE CHARGES AGAINST HIM,
OBETAINED DURING THE COURSE OF THEIR 54557048 -COMPELLED
121 BOARD INTERVIEW, ERRONEQUSLY AND PREJUDICIALLY
BURDENED AFPELLANT'S SIMULTANEQUS RIGHT TO PRESENT AN

64




INSANITY ©DEFENSE AND CONCURRENTLY REFRAIN FROM
INCRIMINATING HIMSELE AT TRIAL.

77 a1 147-45. The court granted review of this issue notwithstahding the fact
that the sccused hiad been read his rights and waived them /7 at 152-57.

L]
o
QN

See suprs Parte Tand I of this article.

L
o
s

The court stated: "This was not raised specifically in the defense-framed
issue which addresses only the legality of the compelled examination that the
insanity plea has prompted: however, we believe that it was fairly
encompassed within that issue.” 15M.J at 151 n. 5.

344
7@ at 152-53.

345
/& 8t 154 (concurring opinion by Chief Judge Everett).

346
See supra note 33,

347
The full text of FRCP 12 2(c) is at text accompanying note §9.

348
The full text of ABA Standard 7-3.2 is at text accompanying note 97.



349 -
This example is taken from a recent court-martial in which the suthor was

the trial coutieel.

50

740 F. 24 1104 (D.C.Cir. 1984).

351
107 S.Ct. 2906 (1987).

302
RCM 706 (a)

353
RCM 706{b).

354
RCM 706 {c}{(3)E).

355
United States v. Ross, 19 USCM.A. 51, 41 CMR. 51 (1969); United States v,
Hayes, 19 USCM.A. 60,41 CM.R.60 (1969).

356
See. £.g.. Vardas v. Estelle, 715 F .24 206 (Sth Cir. 1983).

357
See supra Xt accompanving nates 133-56.

L)
LA
o

SEE SupLre pages 32-33.
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SEee suprs Xt accompanying notes 215-28.

360
Thiz is based on & propoged form in article by the late Dr. Randolph A

Read. See suprs notes 226-7.

361
Sahity board expert usually review the entire court-martial packet. Ses
TM 8-240, paragraph 4-4.

362
Ezperts should be careful ot ta make any express or implied promises tot

he accused.

363
The expert may want to further inquire to what extent the accused was
informed by his defenise counsel of the sanity boatrd procedures and MRE 302.

364

The consequences of refusing to submit 10 a sanity board will most likely
be that the accused is precluded from asserting the insanity defense through
expert testimony. MRE 302 (4). JSee afro Saltzburg at 116-7 (discussing
ﬁu‘ther implications of refusing to subuit to & sanity board).

365
If the board is being recorded, the accused should be informed that his
defenize counsel will provided a copy of the recording.

366
Se& suprs 1€t accompanying notes 259-300.




367 -
Seg supra note 173,

See supra text accompanying notes 349-51.
Seg suprs et accompativing notes 546-48.

370
Ross, Rule 302--4d8 Unrair Balerce The Army Lawyer, Mar. 1981 at

5.
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